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Since 2016, the Insolvency and Bankruptcy Code (IBC) has been in effect, and its primary
objective is to make it easier for insolvent businesses to restructure their operations. A sea change
occurred as a result of the fact that the Insolvency and Bankruptcy Code (IBC) had provisions
that were more advantageous to creditors than the insolvency legislation that had been in place
previously. Under the provisions of the IBC, the committee of creditors (COC), which is
comprised of financial creditors, is the entity that is responsible for making the ultimate decisions
in a corporate insolvency resolution procedure (CIRP). Creditors have the most financial
investment in a company, and as a result, they are in the best position to make decisions regarding

the company’s future during the process of filing for bankruptcy.

The process of insolvency resolution, which is a system that is regulated and guided by statute,
lies at the heart of this ambitious regulation. Its goal is to revitalise businesses that are
experiencing struggle. In its most basic form, this technique entails the financial creditors of the
company soliciting recommendations for resolution plans from market participants, and then
evaluating these proposals through an open and collaborative process. It goes without saying that
the plans prepare for the repayment of debts in accordance with the prescriptions of the IBC.
Additionally, the plans outline the future operations of the organisation. It has been decided by
the wise Parliament that a Committee of Creditors, which is comprised of the financial creditors
of the corporation, will have the capacity and authority to choose the resolution plan. An approval
procedure will be carried out in two stages, with the approval of this Committee serving as the
initial stage. Once this step is completed, the plan is then forwarded to the “Tribunal,” also known

as the Adjudicating Authority, for validation.

When it comes to determining whether or not the legislation is effective, the legislative
framework makes it abundantly apparent that the evaluation of the resolution plan under the twin-
stage approval, which marks the conclusion of the resolution process, is among the most
important factors to consider. To restate, the primary objectives of the Insolvency and Bankruptcy
Code (IBC) are to resolve the insolvency of struggling businesses and to maximise the value of
their assets for their creditors. The approval of the proper resolution plan is an essential stage in
the process of accomplishing these objectives.! The twin approval procedure of the Code is

governed by the current application of the commercial wisdom theory. Taking the doctrine in its

! Committee of Creditors v Satish Kumar Gupta (2020) 8 SCC 531 [105] — [107] (Supreme Court of India).
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existing shape is a frightening proposition. The clear significance of it pertains to the fact that the
Tribunal is unable to contest the merits of the settlement proposal. The official line of reasoning
is that the Committee’s verdict is based on its “commercial wisdom,” which is a shorthand for
the collective knowledge and understanding of the banking and financial institutions that make
up the Committee in the areas of economics, finance, commerce, and business administration.
This is the line of reasoning that has been cited by the Committee. The concept suggests that the
Tribunal does not possess the appropriate expertise to cast doubt on the conclusion of such expert
opinion. This is the idea that underpins the doctrine. It is necessary to have a grasp of the
technological and commercial issues involved in order to select the procedure that will result in
the best resolution. The inherent intricacy of these aspects necessitates substantial understanding
in economics and finance, which is something that financial creditors are well-versed in. In
addition, these considerations require extensive knowledge of the financial sector. Businessmen,
on the other hand, are able to address difficulties such as revenue forecast, estimated costs, debt-
equity ratios, asset value, and debt-servicing techniques on a daily basis, but the typical person

and lawyers would consider these issues to be insurmountable.

Since the Insolvency and Bankruptcy Code of 2016 was enacted, the ambitious corporate
insolvency resolution procedure (CIRP) has been at the heart of the IBC’s attention. An essential
component of this procedure that is governed by statute is the solicitation of proposals for
resolution plans that will bring the corporate debtor back to life. The proposals for the resolution
are then subjected to a two-step approval process after that. The committee of creditors (CoC),
which is comprised of all of the financial creditors, is the first group to examine them. The CoC
evaluates the strategy with regard to its technical features as well as its commercial viability. The
second step is for the plan to be approved by the adjudicating authority (AA), which is responsible
for determining whether or not it is valid. Considering the current state of affairs, the AA’s
decision-making process is governed by the ideology of “commercial wisdom.”? In accordance
with this approach, the financial creditors, who include banks and other financial institutions, are
the most qualified to evaluate the profitability of a resolution plan. Furthermore, the AA is not

permitted to question the commercial acumen of the CoC based on the merits of the situation.

STATEMENT OF PROBLEM

2 Vedaant, Pratham, ‘Videcon Saga: Does commercial wisdom justify huge haircuts’, The Indian Review of
Corporate  and Commercial Laws August 7, 2021, https://www.irccl.in/post/videocon-saga-does-
commercialwisdom-justify-huge-haircuts
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In order to ensure that CIRP is finalised within the designated time period and without judicial
intervention, the Apex Court has previously recognised commercial acumen as a critical
determinant. However, a predicament may arise if the CoC’s business acumen conflicts with the
CIRP’s sanctity, as mandated by the Code. You are not obligated to adhere to the specified
timeframes if you modify or eliminate the IRP at a later date by utilising the business acumen
mentioned previously. The scope of the Adjudicating Authority’s investigation is delineated in
the Code, while the Appellate Authority’s examination of challenges to the resolution plan’s
approval is outlined in Section 61 (3) of the Code. In exercising their jurisdiction as prescribed
by the Code, the Adjudicating Authority and the Appellate Tribunal have been tempted on

occasion to dictate the acceptable level of interference in situations of this nature.®

RESEARCH METHODOLOGY
This research will be performed using doctrinal method. As a part of this method, the researcher
will rely on secondary sources of data like scholarly articles, books, statutes, case laws and

reports. These sources will be analysed in order to form opinion in form of this research.

OBJECTIVE /RESEARCH QUESTIONS

1) To understand how the advent of this doctrine occurred and what is the significance of
the doctrine in the code.

2) To examine that there has been an abuse of the doctrine of commercial wisdom

3) To analyse if judiciary has committed excessive interference in the exercise of
commercial wisdom by COC

4) To analyse whether there is a need to balance the commercial wisdom and Judicial
deference

SIGNIFICANCE OF THE STUDY

The rationale behind the Insolvency and Bankruptcy Code, 2016 was to ensure the efficient
protection of economic assets. Conversely, its implementation has revealed power asymmetry
among creditors. Following the resignation of the debtor-company’s Board of Directors, control
of the Corporate Insolvency Resolution Process (CIRP) was transferred to the Committee of
Creditors (CoC). While ostensibly upholding ‘“commercial prudence,” the Adjudicating
Authorities have on multiple occasions endorsed the rulings of the CoC, an exclusive body of

financial creditors, concerning the destiny of the corporate debtor.

3 Insolvency and Bankruptcy Board of India, ‘Discussion Paper on Corporate Liquidation Process’, August 26, 2020
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A code of conduct was proposed by the IBBI in India, which would require the COC to make
decisions in an honest and impartial manner, refrain from actions that undermine the IBC’s
objectives, avoid engaging in illicit activities, collaborate with resolution experts, and adhere to
other similar principles. The manner in which the code will be implemented has not been
addressed by the IBBI, which is one of the issues with the current draft. In particular, it is
uncertain whether the code will be incorporated into a statute or regulation, or whether it will
more closely resemble a set of guidelines devoid of repercussions for noncompliance.
Furthermore, under the pretext of “commercial wisdom,” the COC was endowed with
unrestricted authority; establishing such a code of conduct was intended to rein in that authority.
The utilisation of imprecise terminology such as ‘“objectivity” and “integrity” within the
suggested code fails to ameliorate the present circumstances. The CIRP procedure will experience
an additional delay due to the fact that the proposed code merely provides an additional reason to

doubt the resolution plan, without substantively addressing the grounds for challenge.

It is of the utmost importance to suggest modifications to the Code of Conduct that will reinforce
the bankruptcy framework in India. One method of accomplishing this is by instituting a set of
regulations that restrict the COC’s decision-making authority. IBBI has the ability to establish
criteria for assessing the business decisions of the COC in a manner similar to that of a UK
administrator, or it can implement guiding principles for the COC. As an additional essential
stipulation, the business decision of the COC must be substantiated with rationale. Strengthening
the due diligence requirements for resolution candidates will additionally contribute to the
acceleration of the resolution process.* The COC will be in a better position to maximise value,
balance the interests of all parties, and assist the corporate debtor with its commercial acumen by

adhering to these guidelines.

HYPOTHESES

Despite the fact that the concept of commercial wisdom does not in and of itself present any
problems, it may ultimately be detrimental to the legislative goal of the Code. It will be important
to gradually develop both the doctrine and the more general approach to resolution in order to

ensure that the economic purpose of the Code is achieved and that the IBC is able to attain its

4 Archan Shah And Co-Author, Objective Of Insolvency Law: Resolution Over Liquidation, [2017], Business
Today, https://www.businesstoday.in/opinion/story/objective-of-insolvency-and-bankruptcy-law-ibc-resolution-
liguidation-87607-2017-12-19
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maximum potential as intended.

CHAPTER-2 THE DOCTRINE OF COMMERCIAL WISDOM UNDER IBC

Against the backdrop of increasing non-performing loans, the Insolvency and Bankruptcy Code,
2016 (“IBC”) was enacted on May 28, 2016, with the intention of establishing a consolidated
framework for the insolvency resolution of corporations, partnership firms, and individuals in a
time-bound manner. The IBC seeks to address the non-performing asset problem in two different

ways.

First and foremost, it is strongly recommended that debtors alter their conduct in order to
guarantee the quality of their business decisions and to forestall the failure of their businesses.
Secondly, it envisions a mechanism that will allow financially struggling business organisations
to be placed through a rehabilitation process and brought back to their feet before they can

continue their operations.

“Debtor-in-possession” became “creditor-in-control” as a result of the Insolvency
and Bankruptcy Code (IBC), which changed the bankruptcy process in India. The concept known
as “creditor-in-control” gives control of the debtor to the creditors of the debtor and depends on
the managerial abilities of newly selected management to take over a failing firm and guarantee
that business operations continue. In the case of Swiss Ribbons vs. Union of India®, the Supreme
Court of India ruled that the primary purpose of the Insolvency and Bankruptcy Code (IBC) is to
guarantee the resurrection and continuance of the corporate debtor. In light of this, the IBC takes

into account a wider range of public welfare concerns.

The doctrine of commercial wisdom
Courts have declined to intervene in several insolvency cases when the decisions made by the

CoC were deemed questionable. In the matter of Siva Industries and Holdings, the Supreme Court
supported the Committee of Creditors' judgement, despite it resulting in lenders having to accept
a 93.5% reduction on 34,863 crore. The Supreme Court noted in the Jaypee Kensington case that
the National Company Law Tribunal does not have the jurisdiction to analyse or assess the
commercial decisions made by the Committee of Creditors, nor does it have the authority to

question the fairness of a resolution plan rejected by dissenting financial creditors. Corporate

5 Swiss Ribbons vs. Union of India, (2002) 2 SCC 333.
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insolvency resolution and adoption of the resolution plan are solely within the jurisdiction of the
committee of creditors. However, the CoC's judgements must not contradict the law, even in the
name of 'business prudence’. In a recent case, the Supreme Court judges Justice Dinesh
Maheswari and Justice Vikram Nath emphasised that the decisions of the Court regarding the
commercial judgement of the CoC should not overlook any significant shortcomings in the CoC's
decision-making process, especially if it fails to consider the operation of any current legal
provisions. The Supreme Court stated that the effectiveness of the CoC depends on having all
necessary information presented and discussed by all its members. The Supreme Court has clearly

delineated the extent and implementation of the idea of ‘commercial wisdom'.

Issues with the doctrine
Existing Jurisprudence

When evaluating a resolution application under section 12A, the Supreme Court stated in the
landmark case of “Vallal RCK v. M/s Siva Industries®* that the adjudicatory body is not permitted
to analyze the specifics of a settlement plan that has been accepted by the CoC. Similarly, in the
case of “Ashish Saraf v. Bhuvan Madan’, the Court underlined that the CoC is responsible for
making business judgments about the acceptance or rejection of a resolution plan. This involves
determining whether or not it is feasible and viable, and choices of this nature are regarded to be

outside the purview of judicial review responsibilities.

Furthermore, it was stated in the case of “K Shashidhar v. Indian Overseas Bank®“, that the
adjudicating body i.e. NCLT cannot contest or challenge the autonomy of the CoC. However,
Judicial Review is restricted to the reasons that are stated in the Act itself, which is a self-
contained code. Because of this, the NCLT and the NCLAT are unable to overturn decisions
made by the Supreme Court of India. Within the context of the case “Committee of Creditors of
Essar Steel India Ltd v Satish Kumar Gupta and Others®:, the Supreme Court reaffirmed this
position, highlighting the importance of adjudicatory bodies exercising their authority in
accordance with the provisions of the IBC. They must utilize their judicial review authority as
outlined in Section 32 of the IBC and follow the instructions specified in Section 30(2) of the
IBC. In the case of Kalpraj Dharmshi, a matter that was quite similar to this one was brought up,
and the Court maintained that adjudicatory bodies are not permitted to intervene with commercial

5 Vallal RCK v. M/s Siva Industries, 7 (2021) 7 SCC 474.
7 Ashish Saraf v. Bhuvan Madan, (2022) 10 SCC 493.
8 K Shashidhar v. Indian Overseas Bank, (2019) 12 SCC 150.
9 Committee of Creditors of Essar Steel India Ltd v Satish Kumar Gupta and Others, (2020) 8 SCC 531.
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decisions that are taken by the CoC.

The Role of Court in Decision-Making of CoC

Generally speaking, the courts have viewed the principle of commercial wisdom of the CoC as
being non-justiciable, which means that they have granted extensive discretion to members of the
CoC, as was said before. The Court made it clear that the term “commercial wisdom of the CoC”
refers to a decision that has been carefully researched and adopted by the CoC in order to ensure
that it is in the best interests of both the business elements and the resurgence of the corporation.

The Court, in its opinion, used a balanced approach in order to establish the limitations of the
concept of commercial wisdom within the context of bankruptcy proceedings. In addition to this,
it highlighted that the concept of commercial wisdom of the CoC could not be used as an excuse
to ignore the need for legal intervention. It was acknowledged by the court that the only way to
resolve legal problems, which are essential for the enforcement of the final settlement, is via the
interpretation of the law by the court itself. Because of this, the Court declared that there should
be some judicial involvement in the behavior of members of the CoC; however, this intervention

should be confined to topics that are outside the purview of the concept of commercial wisdom.

Despite the fact that the approach used by the Court was laudable, it did bring up a few concerns
that were not addressed. When the Court attempts to strike a balance between the concept of
business wisdom of the CoC and the authority of judicial review, it runs the risk of unintentionally
increasing the amount of litigation that never ends. The intention of the legislation, which is to
guarantee that bankruptcy proceedings for enterprises that are burdened with debt be carried out
in an effective and efficient manner, is not satisfied by this conclusion. The Court has highlighted
in prior judgments, such as Essar Steel and Swiss Ribbon, that the relevance of the commercial
wisdom of the CoC is to hasten the resolution process of insolvent enterprises. This is because
the CoC is meant to be used to expedite the process. It is crucial to encourage transparency and
accountability in the CoC's decision-making process if the legislative goal is to be brought into
harmony with the court's reasoning on the theme of commercial wisdom. It is possible to do this
by putting in place a systematic framework that outlines the processes and conduct that are to be

followed during the insolvency proceedings.

Nevertheless, before to putting such a framework into action, it is of the utmost importance to

recognize the various difficulties that may arise during the insolvency processes. In the process
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of reviewing the present framework for the CoC, three significant issues have been identified:
delays in the procedures, difficulty in reaching an agreement, and haircuts that are unjustified
(reductions in the value of creditors' compensation claims). In the first place, these problems are
a direct result of the unconstrained discretion that is provided to members of the CoC. These

individuals are protected from judicial examination by the idea of business wisdom.

Procedural Delay

The Essar Steel case underscored the significance of expeditious insolvency processes in India as
noted in the Bankruptcy Law Reform Committee Report of 2015. Nevertheless, the report's
statistics showed that 71% of bankruptcy cases went over the specified 180-day timeframe. This
substantial divergence from the code's original goal highlights a distinct problem with procedural
delays.

The Court in “Jindal Saxena Financial Service Pvt Ltd v Mayfair Capital Pvt Ltd'% recognized
that a significant reason for delays in bankruptcy procedures is the limited decision-making
authority granted to nominated members of financial institutions in the CoC. As a result, there
are lengthy internal approval procedures in financial organizations. Furthermore, members of the
CoC may use methods like absenteeism or non-attendance to cause additional delays. The
existing framework's inefficiency obstructs the legislation's goals, requiring the implementation
of controls on the unrestricted authority of CoC members.

Consensus Building

As a result of the current statutory framework, financial creditors inside the CoC are granted the
right to make decisions, whereas operational creditors are not participating in the process. In the
matter of Swiss Ribbon, the Supreme Court affirmed the reasonable distinction between
operational creditors and financial creditors. It was pointed out that operational creditors might
not have the competence to analyze the economic viability and feasibility of the situation. It is
for this reason that operational creditors do not have a say in the approval of the resolution
procedure. Following that, subsequent decisions have centered on ensuring that operational
creditors are treated fairly by involving financial creditors and the National Company Law

Tribunal

10 Jindal Saxena Financial Service Pvt Ltd v. Mayfair Capital Pvt Ltd, (2018) ibclaw.in 55 NCLT.
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Unreasonable Haircuts

There have been instances in which lenders have consented to considerable haircuts, which are a
decrease in the total amount of debt. Despite the fact that haircuts are a component of the
resolution process, the problem is in the frequency of these haircuts as well as the significant

reduction in their number.

The average percentage of haircuts in the past was around 55%, but by the fiscal year 2021, that
number had climbed to above 60%. In the case of Videocon Industry Limited, there were haircuts
that reached as high as 95.5%. The Court disapproved of these haircuts, but it was powerless to
address them because of the concept of business wisdom maintained by the CoC. Similarly, in
the instance of Siva Industries and Holding, the CoC approved a haircut of 93.5%, but the
National Company Law Tribunal (NCLT) in Chennai ultimately rejected it. These instances
illustrate the unconstrained discretion that is allowed to the CoC under the pretext of the principle
of business wisdom. This raises questions regarding the fairness and openness of decisions made
by the CoC.

International Perspective
It is of the utmost importance to lay down a set of guidelines in the form of a code of conduct in

order to address the dysfunctional system of accountability and procedural fairness that exists
within the CoC. Having recognized the importance of the matter from the very beginning, the
32nd Parliament Standing Committee on Finance urged for the establishment of a professional
code of conduct for the CoC as soon as feasible in the year 2020. The subsequent idea was the
one that came after the proposal. In the discussion paper that was presented to Parliament by the
IBBI, the organization urged for the implementation of measures that would increase openness
and fairness in the decision-making process of the CoC. The report was compiled on the basis of
the comments and suggestions that were received. The code of conduct is just the beginning;
structural adjustments are also required in order to distribute authority, stimulate the creation of
consensus, and provide an oversight mechanism in order to make the operations of the CoC more
responsible and visible. It is important to make a number of adjustments in order to achieve what
has been said.

In the United Kingdom, there is a document known as the Statement of Insolvency Practice 15
(SIP), which outlines the essential principles and processes that insolvency practitioners are
required to adhere to while dealing with insolvencies. This paper takes into consideration

previous precedents from throughout the world. Those in charge of regulation have the ability to
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impose punishments on the party that violates these requirements when they are neglected. In
addition, accountability is ensured in Singapore by maintaining a vigilant watch on the judicial
system and requiring the Judicial Manager to take an active role in all activities in which the
Judicial Manager is involved. In addition to their professional responsibilities in the area of
resolution, the Judicial Manager is required to make use of their business acumen. In addition,
the United States Trustee, who is an officer of the Department of Justice, is accountable for
supervising the activities of the company that is operating under the CoC and monitoring the
debtors who are in possession in the United States. Should there be evidence of fraud, dishonesty,
incompetence, or significant mismanagement of the debtor's funds, the bankruptcy court has the
authority to appoint an Examiner to investigate the debtor's financial situation. As a result of the
implementation of these accountability measures, stakeholders will be able to have the assurance
that the CoC would pursue the interests of stakeholders in a manner that is independent, impartial,

and objective.

For the purpose of implementing structural changes in insolvency procedures, India might take
inspiration from these jurisdictions. These reforms would ensure that the proceedings are fair and
transparent. In addition, the interpretation of Commercial Wisdom by the judiciary need to be
restricted to conclusions that are founded on pertinent facts regarding the firm. In addition, the
court and the resolution professional have to be granted the authority to probe the behavior of the
CoC in situations that involve egregious instances of mismanagement, corruption, or

incompetence.

As a result, a complete strategy is required in order to solve the challenges that are associated
with the operation of the Chamber of Commerce. Despite the fact that the adoption of a code of
conduct for members of the CoC is a step in the right direction toward assuring openness and
justice, it is essential to recognize that procedural fairness is not sufficient on its own. In order to
promote accountability and openness within the bankruptcy process, structural reforms are need
to be implemented. As a result, the insolvency processes can be carried out in a manner that is
more responsible and transparent if measures that encourage checks and balances are
implemented.

Over the course of several decades, India has had a difficult time preserving its standing on the
Ease of Doing Business Index that is presented on a worldwide scale. In 2016, the IBC created a
new framework that included a number of new companies and bodies that were intended to make

their specialized input in the resolution of matters that were brought before the law. In order to
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facilitate the division of duties and powers involved in the procedure, as well as the reduction of
the amount of time required to cover each component, the concepts of information utilities, RPs,
and COC were established. This was done in order to accommodate the schedule that had been
established. Within this particular framework, the concept of the COC was intended to be
responsible for managing the business choices that were required to be made in order to manage
the affairs of a debtor's firm while a process of restructuring was being carried out. The
commercial acumen that a group of financial creditors would normally possess, taking into
consideration the fact that their interests were entwined in the debtor's company, served as the
foundation under which such power was established. Because of the possibility that their
permission was necessary on the practicality of the plan, the current subject, which is the clash
between the judicial wisdom of the NCLT and the commercial wisdom of the COC, came up as
a result of the confusion that existed. This was rectified by a series of rulings handed down by
the Supreme Court and other institutions that were responsible for reaching decisions. The
findings that were submitted by the different government committees as well as the terms of the
IBC itself made it abundantly obvious what the legislative and executive branch of government
thought.

In light of the fact that the premise of this principle is based on the inherent assumption that
financial creditors are fully informed about the viability of the Corporate Debtor, the feasibility
of the proposed Resolution Plan, and the impact that it will have on all of the stakeholders, it is
important to emphasize that they act in accordance with a meticulous examination of the
Resolution Plan. This rigorous evaluation and utilization of qualified knowledge by the CoC
ultimately results in the formation of a collective decision that is based on the aforementioned.

For the purpose of ensuring that the CIRP is finished within the allotted amount of time, the
question of the autonomy of the CoC in relation to the jurisdiction of the NCLT/NCLAT has been
consistently addressed by the courts, and the commercial wisdom of the CoC has been given the
highest priority without any intervention from the judiciary. Because the CoC is the only body
that is able to deal with the underlying technological complexity and merits, it is now a well-
established law that the CoC is the expert body that is responsible for determining whether or not
the Resolution Plan is viable and possible. This is because the CoC is the only body that can deal
with the underlying technical complexity. As a result, the task that has been assigned to the CoC
is one that it cannot avoid and cannot be questioned, with the exception of a few specific reasons.
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CHAPTER-3 ROLE OF THE COMMITTEE OF CREDITORS IN
RESOLUTION AND THE COMMERCIAL WISDOM DOCTRINE

Introduction To The Committee Of Creditors (Coc)

The Committee of Creditors (CoC) is a significant dynamic body that works inside the structure
of the Insolvency and Bankruptcy Code (IBC). It assumes a basic part during the time spent in
bankruptcy and resolution process. The Committee of Creditors (CoC) is a gathering of financial

creditors that has been given the obligation of settling on significant choices on the resolution
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process of a distressed company. The Committee of Creditors (CoC) is constituted after the
insolvency resolution process has been started, and it has control over key aspects of the
procedure. The significant objective of this Committee of Creditors is to safeguard the interests

of the creditors and to ensure that the resolution process is both viable and transparent.

The CoC is comprised of financial creditors, which incorporate Creditors, financial institutions,
and different companies that have given the borrower credit before. How much representation
that every lender has inside the committee is relative to how much financial claims they have.
Due to this, those people who have a huge interest in the distressed company are ensured to have
a voice in the decisions about the resolution process. The powers that are vested in the CoC are
extensive, going from the approval of the resolution plan to the start of liquidation processes if a
practical resolution plan can't be accomplished.

A massive change in insolvency procedures has happened with the formation of the Committee
of Creditors. This shift addresses a change away from a borrower centric process and towards a
resolution process system that is driven by creditors. Through the method involved with uniting
the main stakeholders, the mission of the CoC is to speed up the dynamic process, further develop
transparency, and backing the fast resolution process of companies that are encountering
challenges. The limit of the Committee of creditors to arrange confounded financial frameworks,
assess resolution plan choices, lastly pursue decisions that are as per the wellbeing of the creditors

concerned is straightforwardly connected with the adequacy of the Committee of creditors.

Legal Framework: Insolvency And Bankruptcy Code

A significant piece of regulation in India is known as the Insolvency and Bankruptcy Code (IBC)
, which offers an extensive lawful structure for the settlement of insolvency and bankruptcy cases
across various companies. Through the foundation of a time bound and transparent strategy for
the resolution process of insolvency, the Code (IBC), which was enacted in 2016, means to
resolve the issues that occur by non-performing assets and financial difficulty. The major
objectives of the IBC are to empower pioneering entrepreneurship, to make credit more available,
and to ensure that the worth of resources is at its most elevated conceivable level. One of the main
parts of the IBC is the arrangement of dedicated adjudicating authorities, in particular the
National Company Law Tribunal (NCLT) and the National Company Law Appellate Tribunal

(NCLAT), which are answerable for checking and settling on bankruptcy processes. These
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tribunals are vital in guaranteeing that the processes and schedules that are characterized in the

IBC are stuck to in a time efficient manner.

As a feature of the IBC, creditors are separated into a few classes, and there is an unmistakable
priority system set up with respect to the request for need for the circulation of the benefits from
the bankruptcy resolution process. The Committee of Creditors (CoC), which for the most part
involves financial creditors, has been given the job of coming to significant conclusions about
the resolution plan of a company that is encountering financial and functional hardships. During
the course of resolution process, this lawful system puts an accentuation on the meaning of
creditor cooperation and ensures that their concerns are sufficiently addressed and shielded.
Likewise, the IBC presents the appointment of a resolution professional, who is answerable for
dealing with the everyday exercises of the insolvent entity while the resolution process is being
done. Dealing with the company's issues, supporting the plan and approval of resolution plans,
and guaranteeing consistence with the administrative necessities are liabilities that fall inside the

domain of the resolution professional.

Composition And Powers Of The Committee Of Creditors

As per the Insolvency and Bankruptcy Code (IBC) , the Committee of Creditors (CoC) is a
fundamental part during the time spent settling insolvency issues. To lay out the arrangement of
the CoC, which includes financial creditors, the financial claims that are held by every financial
creditor is thought about. This committee was made determined to guarantee that those people
who have significant investment in the distressed company play a part in the dynamic process
that is equivalent to their stakes. Creditors, other financial institutions, and different companies
that have given the debtor loans are in many cases components that are considered for the CoC.
Inside the setting of the resolution process, this expansive portrayal is useful in thinking about
different perspectives and interests.

Inside the structure of the insolvency resolution process, the Committee of Creditors is enabled
with a great many capabilities that are fundamental for the process. The Committee of Creditors
is responsible for settling on significant decisions, like choosing whether or not to approve
resolution plans that have been submitted by resolution applicants. It is important to lead a
democratic technique inside the CoC to approve the resolution process plan. According to the

IBC, an arrangement is possibly thought to be approved on the off chance that it gets the necessary
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share of votes i.e., 66% . The quintessence of the CoC as a common dynamic body is featured by

this, which ensures that the perspective of the majority will be acknowledged.

Moreover, the CoC can make significant strides, for example, picking the decision about whether
to start liquidation procedures if a reasonable resolution plan can't be approved. Furthermore, the
committee is liable for approving critical exchanges and making amendments to resolution plans.
This is done to ensure that the interests of creditors are shielded during the entire course of

insolvency resolution process.

As well as being significant, the powers that are allowed to the Committee of Creditors are
likewise restricted in time. The IBC expects that the resolution process sticks to a strict time span,
and the Committee of Creditors assumes a critical part in guaranteeing that these cutoff times are
stuck to ensure a quick end. The composition of the CoC and the powers it has are planned to
guarantee the production of a dynamic framework that is both successful and transparent,
determined to safeguard the interests of financial creditors while at the same time cultivating the
resolution plan of distressed companies inside a specific measure of time. The productivity with
which the CoC does its duties has an immediate bearing on the achievement of the insolvency

resolution process as well as the general objectives of the IBC.

Decision-Making Process Within The Committee

The structure for the settlement of insolvency that was made by the Insolvency and Insolvency
Code (IBC) incorporates basic parts, one of which is the dynamic process that happens inside
the Committee of creditors (CoC). Collective decision- making is the main thought behind the
tasks of the CoC, with every creditor having a voice that is relative to how much financial claims
they have against the distressed company. To guarantee that critical choices get the expected
understanding inside the committee, the dynamic interaction involves a coordinated

methodology, which is frequently determined by voting.

The decision of the choice about whether to approve resolution plans that have been given by
resolution applicants is one of the main decisions made by the CoC. Deciding on resolution plans
is ordinarily done through a democratic technique, and for the arrangement to be approved, a 66%
approval is required, as provided by the IBC. This methodology ensures that the approval for

resolution plan has the approval of an extensive part of financial creditors, which improves the
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probability that the resolution plan will find success. The most common way of settling on choices
likewise includes considering factors that are related with the start of the liquidation process. The
Committee of Creditors can choose whether or not to sell the distressed company in the event
that a viable resolution plan isn't feasible or on the other hand in the event that the approved
arrangement comes up short during the execution stage after it has been approved. This is a
significant decision, and the CoC has a critical impact in distinguishing the most reasonable

strategy to take to expand the worth of the resources and distribute the incomes to the creditors.

With regards to the method involved with pursuing choices inside the CoC, transparency and
correspondence are two of the main parts. Meetings and conversations are led consistently to give
individuals the chance to banter on significant issues, trade data, and look for consensus. The
principal objective of the CoC is to boost the worth of the distressed company while saving the

interests of the creditors concerned.

Resolution Process And The Commercial Wisdom Doctrine

The general target of getting a brief and effective resolution process of distressed companies fills
in as the core value for the resolution process that is represented by the Insolvency and
Bankruptcy Code (IBC) . A pivotal part of this technique is the Commercial Wisdom Doctrine,
which underlines the meaning of giving the Committee of Creditors (CoC) the position to apply
its business judgment and prudence during the time spent investigating and approving resolution
plan recommendations. With respect to business practicality of resolution plans, this idea
recognizes that the CoC, which contains financial creditors who have a personal stake in the

outcome, is in the best situation to assess the benefit of resolution plans.

Because of the way that the CoC is personally mindful with the financial intricacies and issues
that the distressed company is confronting, the Commercial Wisdom Doctrine perceives that the
CoC is exceptional to make tough decisions in light of a legitimate concern for boosting the worth
of resources. With regards to inspecting resolution plans, this way of thinking gives the CoC the
position to consider financial components as well as vital and functional contemplations. The
force of the CoC to apply business keenness permits adaptability in modifying solutions for the
particular conditions of each distressed company. This is on the grounds that it recognizes that
the business factors of each case might be unique. With regards to the approval or dismissal of

resolution plans, the utilization of the Commercial Wisdom Doctrine couldn't be more significant.
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The CoC isn't expected to stick to a rigid lawful norm; rather, it is conceded the power to make
decisions in light of its aggregate assessment of company matters. Adopting this strategy is in
accordance with the objective for the IBC, which is to advance a market-driven and dynamic
insolvency resolution process that can be adjusted to the specific prerequisites and conditions of

every individual case.

However, in spite of the way that the doctrine allows adaptability, it doesn't excuse the CoC from
acting in a sensible and legitimate way. Rather from being impacted by erratic reasons, the
decisions that are taken should be guided by a true effort to boost the worth of the creditors. In
their ability as adjudicating authorities, the National Company Law Tribunal (NCLT) and the
National Company Law Appellate Tribunal (NCLAT) verify that the activity of company
discernment by the CoC is led as per the standards of equity and sensibility. In summary, the
Resolution process and the Commercial Wisdom Doctrine are integral parts that exists together
inside the system of the IBC. The idea recognizes the real factors of distressed company’s
resolution process by empowering the CoC to utilize business judgment. This encourages a
dynamic and proficient technique that attempts to figure out some kind of harmony between the

meticulousness of the law and the realism of the business world.

Significance Of The Commercial Wisdom Doctrine

Inside the system of the insolvency resolution process that is represented by the Insolvency and
Bankruptcy Code (IBC) , the Commercial Wisdom Doctrine is viewed as of significant worth. A
remarkable and in-depth comprehension of the company's financial intricacies and functional
issues is moved by the CoC, which consists of financial institutions who have a stake in the
distressed company. This way of thinking acknowledges the undeniable reality that the CoC holds
this power. Subsequently, it allows the Committee of Creditors the power to utilize business
judgment and watchfulness while exploring and approving resolution plans, so recognizing the
meaning of their collective expertise. The capability of the Commercial Wisdom Doctrine to
advance a resolution process that is more unique and driven by the market is one of the main parts
of this doctrine. The idea ensures that the resolution plans might be adjusted to the singular
conditions of each distressed company by empowering the CoC to look at financial issues as well
as key and functional worries. This permits the CoC to consider all important factors. Having this
level of flexibility is fundamental to energize innovative and effective reactions that go past a

one-size-fits-all methodology, considering the wide assortment of issues that are experienced by
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companies that are going through the course of insolvency. Furthermore, the doctrine plays a
fundamental part during the time spent developing a mentality of participation and joint effort
among creditors. By righteousness of the composition of the CoC, the mutual perspective of
augmenting the worth of resources and gathering dues is the main impetus behind the company's
design. It is feasible for the Committee of Creditors to take part in informed discussions, haggle
with resolution applicants, and altogether settle on decisions that are as per the wellbeing of all
financial creditors. The resolution process is made more proficient and fruitful by this cooperative

methodology.

Furthermore, the Commercial Wisdom Doctrine recognizes the innate complexities and
vulnerabilities that are associated with companies that are managing financial challenges. Thusly,
it accomplishes a harmony between the thoroughness of the law and the reasonableness of
company. Moreover, the regulation empowers the CoC to navigate the genuine factors of
insolvency, permitting them to make decisions that are established on a practical information on
the business climate. Lawful standards act as a premise. The improvement of creditor esteem is
the essential objective of the IBC, and this is particularly fundamental in circumstances when the

unbending use of lawful standards may not be useful to achieving that objective.

It is feasible to sum up the pertinence of the Commercial Wisdom Doctrine by expressing that its
capability to work on the effectiveness, adaptability, and adequacy of the insolvency resolution
process represents its importance. The resolution process is lined up with the real factors of
distressed company’s resolution process, which adds to a more versatile and responsive
insolvency process. This is achieved by perceiving and taking advantage of the business judgment
of the CoC.

K. Sashidhar V. Indian Overseas Bank & Ors., Sc 2019

Facts of the Case- Kamineni Steel & Power India Pvt. Ltd. (KSP) and Innoventive Industries
Limited (I1L) were the Appellants before the Supreme Court of India. KSP came before NCLT,
Hyderabad, and IIL approached NCLT, Mumbai. However, on appeal, the petitions were clubbed
by the NCLAT because there was the same questions of law. NCLAT commonly rejected both
petitions because CoC did not approve the Resolution Plan with 75% of Financial Creditors
voting for Resolution Plan which was a statutory requirement before 2018. This was later

substituted to 66% in 2018, which means that it replaced from the time of initiation of Code,
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according to laws of interpretation. The question was whether this 66% is retrospective or not. In
this case, since the Resolution Plans was rejected, with the only option being is to liquidate the
Company u/s. 33 , which is very harsh, but NCLAT ordered because 75% votes were not

garnered. This decision was appealed went to Supreme Court.

Questions before SC were-

I Whether S.30(4) is mandatory or not.

ii. Whether Adjudicating Authority has the power to interfere in the commercial decisions
of CoC as u/s. 30(2) and s. 61(3) .

iii. Can the Corporate Debtor question the commercial decisions of CoC?

Supreme Court decision-

The Supreme Court said that Part Il of the legislation is a self-sufficient legislation as a part of a
self-sufficient legislation i.e., IBC. CIRP under Part Il provides for procedure under which CoC
is constituted u/s. 21 and reading the entire part it is clear that the commercial wisdom drives the
entire CIRP process. S.30(4) before amendment said that CoC may approve resolution plan, by
not less than 75% of voting shares of Financial Creditors. In case it is approved, the approved
plan will be subjected and submitted by Resolution Professional to the Adjudicating Authority
after checking compliance with S.30(2) . In this case, because 75% is not garnered and after all

the checks u/s. 29A , 31, if a plan has been rejected, S. 31 gives you the right to appeal.

Corporate Debtor argued that after amendment, 66% was brought in therefore why still consider

75%. Clarificatory statues have to be given retrospective effect.

SC said that not all substitution clauses are supposed to be retrospective. If you look at the
enactment as a whole, commercial wisdom has to be given supreme power. The reason to reduce
it to 66% was because there were very less Resolution Plans were rejected because of Dissenting
Financial Creditoss. However, in foreign jurisdictions, for ease of doing business their threshold
was 66%. Therefore that provision was borrowed by India. Therefore, the Supreme Court held
that the decision of CoC is final and supremacy of the CoC has to upheld.

Challenges And Criticisms Surrounding The Committee Of Creditors
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In spite of the way that it assumes an essential part during the time spent settling insolvency under
the insolvency and Bankruptcy Code (IBC) , the Committee of Creditors (CoC) isn't safe to
challenges and objections. One huge impediment is the potential of financial creditors inside the
board having contending interests, which is an obstacle all by itself. Conceivable contending
interests might create issues while picking the most fitting resolution plan for the distressed
company. This is because of the way that the CoC is comprised of financial creditors who have
shifted levels of openness to the company. It is conceivable that this might bring about clashes
and postponement in decision- making, which could hamper the productivity of the course of the

process.

The assortment in the composition of the CoC, which contains both secured and unsecured
financial creditors, is another issue that is challenged. It is conceivable that the interests of these
two parties won't necessarily harmonize, especially as to the dispersion of the benefits from the
settlement of the insolvency method. Those financial creditors who have guarantee against their
obligations might put a higher need on the acknowledgment of their security, while those
creditors who don't have insurance might search for a more equivalent dispersion of the assets.
Endeavoring to find a center ground between these contending interests is a troublesome

undertaking that could prompt conflicts inside the CoC.

What's more, critics have raised concerns about the experience and decision- making abilities of
certain individuals from the CoC. It is conceivable that decisions that are not to the greatest
advantage of the distressed company will be made in circumstances where financial creditors
don't have an exhaustive handle of the company or the intricacies of the company. This issue
highlights that it is so critical to verify that the individuals from the CoC are completely educated
and have the imperative ability to go with suitable choices during the resolution process. In
addition to this, the way that the course of insolvency resolution process is time-bound presents
an issue for the CoC. The need to stick to serious timelines might compromise the exhaustive
survey of resolution plans, which might bring about the choice of thoughts that are either not
exactly ideal or have been assessed quickly. The people who are against the resolution plan argue
that the time strain might make it harder for the Committee of Creditors to do the expected
reasonable level of due diligence, which will ultimately affect the resolution process's prosperity.

Likewise, there have been cases in which the decisions made by the CoC have been challenged
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in legal forums. This shows the need of finding some kind of harmony between allowing the CoC
the power to apply business judgment and having oversight to keep away from decisions that are
deceptive or inconsistent. Because of the previously mentioned issues, the National Company
Law Tribunal (NCLT) and the National Company Law Appellate Tribunal (NCLAT) have a
critical impact during the time spent checking on decisions made by the CoC. All in all,
notwithstanding the way that the Committee of Creditors is a fundamental part of the insolvency
resolution process, there are various difficulties and criticisms that should be addressed to work
on the effectiveness and decency of the resolution process that is represented by the IBC. These
difficulties and reactions incorporate irreconcilable situations, variety in creditor interests,

expertise, time imperatives, and legal challenges.

Relevance Of Creditor Participation In The Resolution Process

With regards to the appropriate execution of the Insolvency and Bankruptcy Code (IBC) , the
committee of creditors in the resolution process is critical. There is little uncertainty that creditors,
and all the more explicitly the individuals from the Committee of Creditors (CoC), have a huge
impact in deciding the fate of a monetarily distressed enterprise. Their dynamic cooperation
ensures that the resolution process is as per a definitive objective of boosting the worth of
resources and recuperating contribution in a manner that is both fair and straightforward. The
contribution of creditors is fundamental in the dynamic strategies of the Committee of Creditors
(CoC), which are liable for deciding significant choices, for example, the approval or dismissal
of a resolution plan. A total survey of resolution plan choices is guaranteed by the expansive
composition of the CoC, which addresses different financial creditors. This assessment thinks
about the various interests and perspectives of stakeholders. Not only does this technique
facilitate public dynamic with consensus, yet it additionally makes the resolution outcomes more

dependable and authentic.

Furthermore, the inclusion of creditors goes about as an instrument for safeguarding the financial
interests of those people who have conceded credit to the company that is encountering financial
hardships. Creditors can influence over decisions that influence the assortment of their
contribution, the rebuilding of obligations, or the start of liquidation procedures assuming they
partake effectively in the resolution process. Financial creditors foster a sense of pride and
obligation because of this commitment, which assists with laying out a cooperative obligation to

accomplishing the most ideal result for all parties included.
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Also, the participation of financial creditors is fundamental to ensure that the resolution process
is both straightforward and evenhanded. Because of the way that it is illustrative of the creditor
community, the CoC is in a situation to look at resolution plans, assess the practicality of such
plans, and come to decisions that are monetarily suitable as well as per moral and legal standards.
Because of this examination, trust in the framework for insolvency resolution process is
expanded, which thusly advances trust among creditors and different stakeholders. Moreover, the
contribution of the CoC in talks with resolution applicants is a fundamental part of creditor
cooperation. By taking part in these discussions, creditors have the chance to arrange terms that
are worthwhile to their inclinations, which can possibly work on the general result of the
resolution process. To guarantee that resolution plans are assessed in a far reaching way, this
intelligent strategy considers the assessment of various issues, like the financial manageability,
functional productivity, and key vision. All in all, the capability of lender contribution in the
resolution process to regard the upsides of equity, receptiveness, and responsibility is the essential
justification behind its significance. Not exclusively can the dynamic support of Creditors,
particularly inside the CoC, affect important choices, yet it likewise makes a commitment to the
believability and effectiveness of the insolvency resolution process system. This, thus, is gainful

to the monetarily distressed company, creditors, and the bigger financial ecosystem.

Future Prospects And Recommendations For Committee Of Creditors

The changing scene of insolvency and bankruptcy processes in India is inseparably associated
with the future prospects of the Committee of Creditors (CoC), which has a lot of significance.
As the Insolvency and Bankruptcy Code (IBC) keeps on changing, it is assumed that the
capability of the CoC will turn out to be considerably huger in deciding the results of resolution
processes for companies that are encountering financial hardships. One of the main possibilities
is the improvement and rearrangements of the dynamic techniques that are done inside the CoC.
As a more prominent number of cases are dealt with, the examples procured might be carried out
to work on the productivity and viability of the Committee of Creditors. This may be achieved,
for instance, by taking on accepted procedures and normalized methods in the assessment of
resolution plans. The movement of innovation and information examination furnishes the CoC
with an opportunity to utilize more complex devices in the dynamic processes that it utilizes. The
utilization of information driven approaches can possibly work on the Committee of Creditors'

ability to assess the financial wellbeing and manageability of distressed companies, which makes
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it feasible for the committee to settle on choices that are more educated and vital. The
consolidation of this innovation may likewise serve to evaluations of resolution plans that are
both more exact and faster, which is in accordance with the need of time-bound resolution

processes that is recommended by the IBC.

It is conceivable that future proposals for the CoC might incorporate moves toward oversee and
lessen any irreconcilable situations among financial creditors. This is a result of the potential for
such struggles to emerge. Examining the arrangement of clear principles or strategies for the
administration of questions inside the committee is conceivable. This would ensure that choices
are made in a manner that is both fair and unbiased. It is plausible that a heartier and more
principled dynamic climate may be made by reinforcing the set of rules for individuals from the
CoC and offering preparing to better their familiarity with moral matters. Teaming up and
speaking with each other inside the CoC will keep on being fundamental for the powerful
settlement of distressed company issues. The improvement of a culture of open correspondence,
the trading of data, and the cooperating of individuals from the CoC might be remembered for
future ideas. This might be energized by holding successive instructional meetings, classes, and
gatherings that empower the trade of perspectives and encounters, ultimately prompting an

improvement in the advisory group's capacity to all in all decide.

Besides, it is extremely vital to find some kind of harmony between the squeezing need for time-
bound choices and the requesting need for full reasonable level of effort. Particularly in occasions
that are very muddled, it is conceivable that future recommendations might focus on fixing the
plans to make it feasible for complete surveys of resolution plan choices. It is urgent to figure out
some kind of harmony to try not to make rushed decisions that could possibly subvert the nature
of arrangements. As the ecosystem around insolvency keeps on changing, the capability of the
CoC might extend past the extent of its current obligations. The joining of a more all-
encompassing system that considers the interests of functional financial creditors, laborers, and
different stakeholders might be a future thought that includes examining strategies to integrate
stakeholders other than financial creditors. It is conceivable that this greater communication will
prompt a resolution process system that is more comprehensive and fairer. Enhancements in
dynamic strategies, the utilization of innovation, the resolution process of irreconcilable
situations, the advancement of collaboration, and the assurance of a fair way to deal with time-
bound choices are a portion of the potential proposals that may be made to the CoC. It is feasible

for the CoC to keep on assuming a pivotal part in the achievement of the objectives determined
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by the IBC on the off chance that it can conform to the progressions that happen in the elements

of the insolvency methodology.

CHAPTER-4 ANALYSING PREVIOUS CASES PERTAINING TO THE COC'S
PRINCIPLE OF COMMERCIAL WISDOM

The Supreme Court ruled in the historic Vallal RCK v. M/s Siva Industries case that the
adjudicatory body is not permitted to examine a settlement plan's specifics while evaluating a
section 12A resolution application. The settlement plan was authorised by the CoC. Comparably,
the Court stressed that the CoC is in charge of making business choices on whether to approve or
reject a resolution plan in the Ashish Saraf v. Bhuvan Madan case. This involves assessing its
viability and feasibility; these kinds of judgements are seen to be beyond the purview of judicial

scrutiny.

In addition, the Supreme Court ruled in “K Shashidhar v. Indian Overseas Bank” that although
the adjudicating authority (NCLT) is unable to challenge the CoC's autonomy, Judicial Review
is only permitted on the grounds specified in the Act, which is a self-sufficient code.
Consequently, decisions made by the CoC cannot be overruled by the “National Company Law
Tribunal (NCLT) or the National Company Law Appellate Tribunal (NCLAT)”. In Committee
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of “Creditors of Essar Steel India Ltd v. Satish Kumar Gupta and Ors”, the Court reaffirmed this
position, stressing that adjudicatory bodies need to carry out their duties in accordance with the
IBC's definition of jurisdiction. They have to use their judicial review authority in compliance
under Section 32 of the IBC and follow the rules specified in Section 30(2) of the IBC. An
analogous issue surfaced throughout the Kalpraj Dharmshi case, whereupon the Court reiterated

that adjudicatory bodies are not permitted to meddle in the CoC's business choices.

The first clarification to Section 30(2)(b) explains that the Committee of Creditors' business
acumen, which is the basis for the Code, must be considered when determining what is equitable
and fair, subject to minimal standards that must be followed. The threshold of what must be paid
by the settlement applicant as a minimum for operational creditors is raised under the modified
provision. Specifically, operational creditors, who were previously only to be paid a bare
minimum estimated on the assumption of how much they would be provided in the event of a
corporate debtor's liquidation, are now to be considered paid a greater amount of two amounts.
Furthermore, as 66% of the creditors of a business may grant a particular class of financial
creditors “nil” recovery, in which situation this clause is now coming to their rescue detailing that
they are prohibited from receiving anything that is less than the amount required to be paid by
those creditors pursuant with Section 53(1) of the Code, even dissentient financial unsecured

creditors have the opportunity to be paid a minimum protected amount for the first time.

In the recent case of Amit Kumar Pandey and Others v. Pradeep Kumar Sethi, Resolution
Professional and Others, the National Company Law Appellate Tribunal (NCLAT) decided that

labourers' claims, which were submitted by their subcontractors as “operational debt,” were not
entitled to the same consideration as the obligations of other labourers in comparable
circumstances. A group of workers who were employed by a subcontractor filed an appeal. Their
main argument was that, while similarly situated “workmen” of the company in question had the
right to receive the full amount of 100% of their claims throughout the corporate insolvency
resolution process (CIRP), their claims were only accepted to the extent of 8%. This paper aims
to analyse the NCLAT's judgement in light of how it relies on the Committee of Creditors' (CoC)
business acumen and the ramifications for labourers' treatment. It highlights the need of a fair
strategy that protects the interests of all parties involved without undermining the goals of the
bankruptcy procedure.

The petitioners contended that even though the subcontractors submitted the invoices on their
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behalf, they should have been categorised as operational debt rather than labourers' dues. The
NCLAT determined that the resolution plan was suitably addressing the claims that had
previously been classified, even though it was expressly addressing the challenge to the plan's
treatment. The panel ruled that as both workers hired immediately by the corporate debtor nor
workers hired via a subcontractor carry out the identical tasks, there is no distinction between the
two groups of workers. There is no legal distinction made between directly employed workers
and subcontracted workers because the definition of a “workman” under Section 3(36) of the
Insolvency and Bankruptcy Code 2016 (IBC) is identical to the definition of a “workman” as

stated in Section 2(s) of the Industrial Disputes Act of 1947.

Nonetheless, the tribunal interpreted Section 53 of the IBC, which reflects the waterfall method,
to the current case based on the character of the claim as acknowledged in the resolution plan.
Workmen's compensation is handled under Section 53(1)(b), while operational debt is handled at
a lower rung of the ladder. Section 53 establishes the hierarchy through which the proceeds from
the sale of the corporate debtor's assets are allocated among the stakeholders. In this situation,
strict observance of Section 53 is necessary for workers hired by a subcontractor. The particular
circumstances call for an alternative interpretation that takes into account the case facts to provide
a fair conclusion for all parties. The court determined that the settlement plan correctly

differentiated between labour dues and operational debt.

The Resolution Plan should align with the goals of the Insolvency and Bankruptcy Code, 2016
(Code) by maximising the value. The Code relies heavily on the Committee of Creditors (CoC)
to safeguard the business interests of stakeholders of the debtor company as they assess the
feasibility and viability of competing proposals. The CoC likely prioritises maximising value
while managing the expectations of other stakeholders. It is a challenging task. It involves making
a challenging decision that preserves everyone's trust, maximises debt recovery, and allows the

corporate debtor an opportunity for rehabilitation.

The task of the CoC is challenging since it involves choosing the most appropriate resolution plan
from the options offered. The most challenging aspect arises when a resolution plan is obtained
that offers less than the liquidation value. No one is going to want to be in the position of making
a decision to accept or reject a plan that may lead to claims being made, since it would impact
everyone involved. Equitable treatment in collective procedures ensures that creditors with equal
legal rights are handled equitably by obtaining a distribution based on their respective ranking
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and interests. This essential aim acknowledges that creditors should not be treated uniformly, but
rather in a way that corresponds to the distinct agreements they have made with the debtor. This
element is less important in determining the situation in cases where there is no official debt
contract between the debtor and parties such as tax authorities and damage claimants (for
example, for environmental harm). Priorities in social policy might modify the equitable
treatment principle, allowing it to give way to the rights of claimants or interests that emerge
naturally from the application of the law. It still matters, however, since it guarantees that the
weight assigned to claims belonging to the same class affects each member of the class equally.
A key tenet of insolvency law is equitable treatment, which has an impact on a number of areas
including the stay or suspension, annulling acts and transactions, regaining respect for the
insolvent estate, categorising claims, voting processes during reconstruction, and distribution
methods. Through the nullification of acts and transactions that undermine the equitable treatment
of creditors, bankruptcy laws should prohibit fraud and preferential treatment that may arise

during times of financial difficulty.

Resolution Plan lower than Liquidation Value
Can the CoC accept a plan that has a value below the liquidation value? At first glance, this

permission seems contradictory since it appears to go against the interests of stakeholders and
disrupt the goals of the Code. Aside from practical considerations, does the Code's provisions
prevent the CoC from approving such a plan? The Supreme Court analysed in “Maharashtra
Seamless Limited vs. Padmanabhan Venkatesh & Ors” whether the Code requires the money in
the resolution plan to be equal to the liquidation value. The NCLAT ruled that the sum in the
resolution plan must be equal to the liquidation value, and this decision was contested in the

Supreme Court.

The Supreme Court said that the purpose of the valuation procedure is to help the Committee of
Creditors make informed decisions on a resolution plan. After approval by the CoC, the
Adjudicating Authority is required by law to ensure that a resolution plan complies with the
specifications outlined in Section 30(2) and (4) of the Code, as per Section 31(1). The Court said
that the Appellate Authority based its decision on fairness rather than business acumen. The Court
believed it should defer to the creditors' business expertise rather than evaluate the settlement
proposal only via quantitative analysis. The Apex Court acknowledged the importance of
business acumen of the CoC but rejected the notion of equating the significance of the resolution

plan with the liquidation value.
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On February 28, 2020, the Supreme Court overturned a decision made by the NCLAT and
referred to the Maharashtra Seamless case. The Supreme Court ruled that a resolution plan that
offers less than the liquidation value cannot be accepted under Section 30(2) of the Insolvency
and Bankruptcy Code, in line with the principle of maximising assets of the corporate debtor. The
Supreme Court ruled that based on the Maharashtra Seamless judgement, the Appellate Tribunal
is not allowed to reject resolution plans authorised by the CoC if they are below the liquidation

value.

Promoting transparency in insolvency resolution processes by studying global practices

To improve accountability and justice in the CoC's operations, it is essential to create fundamental
values in the form and a code of conduct. In response to this demand, the “32nd Parliament
Standing Committee on Finance” stressed the need of establishing a professional standard of
conduct for the CoC in 2020. The IBBI delivered a paper of discussion to Parliament
recommending steps to promote justice and openness in the procedure for making decisions of
the CoC, based on received input. Structural changes are necessary to decentralise authority,
encourage consensus building, and provide an oversight system to improve accountability and

transparency in the operations of the code of conduct.

The UK has a Statement of Insolvency Practice 15 (SIP) that outlines essential principles and
processes for Insolvency Practitioners to follow throughout insolvency proceedings, based on
international models. Regulatory agencies may take disciplinary action against those who violate
these criteria. Additionally, in Singapore, accountability continues by active participation in the
Judicial Manager's duties and court oversight. The Judicial Manager serves as a Resolution
Professional while using sound business judgement. Furthermore, in the US, the management of
the company under the CoC and the oversight of debtors in possession are within the purview of
the US Trustee, an official in the Department of Justice. If the debtor exhibits fraud, deception,
incompetence, or egregious mismanagement, the bankruptcy court has the authority to choose an
Examiner to look into the debtor's financial matters. These accountability frameworks guarantee

impartial, autonomous, and objective CoC operations that advance stakeholders' interests.

India might take a cue from these nations to introduce structural changes that guarantee equity
and openness in insolvency procedures. Furthermore, judgements based on pertinent firm

information should be the only basis for the judicial interpretation of Commercial Wisdom. In
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addition, in situations when there is obvious mismanagement, corruption, or incompetence, the
court and the resolution specialist need to have the authority to look into the CoC's actions.
Solving the problems related to the CoC's operation calls for an all-encompassing strategy. The
creation of a code of conduct for members of the Council of Deputies (CoC) is a step in the right
direction, but procedural fairness on its own is insufficient. In order to promote openness and
accountability in the bankruptcy process, structural improvements are required. Therefore,
insolvency processes may be carried out in a more open and responsible way by implementing

structures that support checks and balances.
The UNCITRAL Guidelines, also known as the Legislative Guide on Insolvency Law,
acknowledge the significance of providing equal treatment to creditors in comparable

circumstances and provide the following:

Ensuring that creditors in comparable circumstances get fair treatment

The idea behind equitable treatment is that, in collective procedures, creditors with comparable
legal rights need to be treated equally and have their claims divided according to their respective
interests and ranking. This primary goal acknowledges that creditors should be handled according
to the various agreements they have made with the debtor, rather than having to be treated equally.
This is less important as a defining condition in cases where there is no formalised debt
arrangement between the parties and the debtor, as is the situation with taxing authorities other
damage claims (e.g., environmental damages). The idea of fair treatment is still important even
if the UNCITRAL Legislative A Guide on Insolvency Law ensures that the priority given to the
claims of similar groupings affects each member of the class equally.

It can be improved by social policy decisions on objectives and give way to privileges that pertain
to holders of claims or desires that arise, for illustration, by operation of law. Aspects of an
insolvency law that are affected by the equitable treatment policy include the use of the stay or
suspension, clauses that allow for the set aside of acts and transactions and the recapture of
property for the insolvency estate, the categorization of claims, voting processes during
reorganisation, and distribution mechanisms. An insolvency legislation should handle issues of
favouritism and fraud that may surface in situations of financial hardship by, for example, making
it possible to prevent actions and transactions that are harmful to the fair treatment of creditors.

The UNCITRAL Legislative Guide, which unequivocally states that fair treatment is limited to
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creditors in comparable circumstances, is cited in paragraph 76. Given this, it is impossible to
interpret the statement in paragraph 77 to imply that a resolution plan may only be approved if
all operational and financial creditors get equal payment. Conversely, paragraph 77 explicitly
states that there is a distinction in how financial and operational creditors' obligations are paid;
operational creditors are entitled to a minimum payment that is equal to or more than liquidation
value, while financial creditors are exempt from this requirement. The finding that monetary and
operating creditors, or protected and non-secured creditors, must be reimbursed the same sums,
percentage-wise, under the plan for resolution before it can pass muster is once again not
supported by the modified Regulation 38 outlined in paragraph 77. Under the aforementioned
Regulation, operational creditors' rights must be handled fairly and equally. This means that the
resolution plan must specify how it has addressed operational creditors' interests; this is not the
same as requiring them to receive proportional payment of their debt. Furthermore, it is not
necessary for the payment to correspond with the recovery percentage of financial creditors only
because operational creditors have payment priority over all other creditors. It makes financial
sense for the required percentage of the Committee of Creditors to engage in negotiations and
accept a resolution plan, even if it means making various payments to different classes of
creditors. Additionally, if all articles of the Code and Regulations have been followed, they have
the burden of negotiating better terms with a possible resolution the applicant, who may also

include dividing different amounts among various classes of creditors.

American Jurisprudence

The following passage from American Jurisprudence, 2d, Volume 9 (henceforth referred to as
“American Jurisprudence”) echoes the idea that fair treatment of creditors is limited to treatment

within the same class:

8 6. Allocation The primary bankruptcy policy and a bankruptcy statute revolve upon equality of
distribution. The goal of the bankruptcy system is to allocate an estate as fairly as feasible among
creditors in comparable circumstances. As a result, creditors with similar standing need to be
handled fairly. Treating each creditor equally is one of the requirements imposed on the bankrupt

using the Bankruptcy Code to get a new start.

The process of accepting, disallowing, organising, and prioritising creditor claims in, to, and upon
ares under the constructive control of the bankruptcy court is known as the bankruptcy procedure.

The Bankruptcy Code's primary goal is to distribute all creditors equally, however there are
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several exceptions, such as when some claims are given precedence over others. When there is
not enough property to go around, the bankruptcy court must define priorities and distribute assets
amongst creditors therewith the same priority in accordance with the fundamental principle,
which states that creditors of equal priority shall get a pro rata part of the debtor's property.
(provided emphasis) Nonetheless, Shri Sibal cited the following quotes from American
Jurisprudence: “Chapter 11 reorganisation, in particular, has been identified as a collective
remedy, intended to find the best possible outcome for all parties involved with a business — and
not just for the business its products and not exclusively for its creditors. An essential goal is to
safeguard creditors from one another as well as from one another. Undoubtedly, even in
accordance with our Code, reconfiguration is a collaborative remedy intended to identify the best
course of action for all stakeholders involved in a firm in the way stipulated by the Code. “2d Cir.
2004) In re First Central Financial Corp., 377 F.3d 209 Unless it is to fulfil a bankruptcy purpose,
the Bankruptcy Code usually does not provide creditors more rights in a bankruptcy case than
they would otherwise have under otherwise available non-bankruptcy legislation.” A reading of
this footnote will show that what is meant by protecting creditors from each other is only that a
Bankruptcy Code should not be read so as to imbue creditors with greater rights in a bankruptcy
proceeding than they would enjoy under the general law, unless it is to serve some bankruptcy
purpose” the court stated in In re Vermont Elec. Generation & Transmission Co-op., Inc., 240
B.R. 476 (Bankr. D. Vt. 1999).In the event of bankruptcy, secured creditors get the highest
priority. When it's most required, security must withstand bankruptcy. Any security that is good
between both sides but ineffective against the debtor's creditors is useless. Bankruptcy laws that
weaken, postpone, freeze, or deprioritize security during bankruptcy undermine the legal system.
4 Due to its effect, this override—which has earned the moniker “cramdown”—allows the court
to determine that a dismissing class should be forced to accept the plan, in which case the class
will be paid strictly according to the order of importance of creditor claims as well as will receive
a distribution under the plan that is at least as large as what such creditors are entitled to in a
liquidation moving forward. The reasoning behind this is that if the creditors’ recovery is roughly
as good as what they would have gotten if they had succeeded in having the business liquidated,
they cannot be held “foul.”

World Bank Report - Principles for Effective Insolvency and Creditor/Debtor Regimes

“Claims and Procedures for Resolving Claims” Handling of Stakeholder Priorities and Rights
C12.1 In order to maintain creditors' reasonable expectations and promote more predictability in

business dealings, the entitlements of creditors and the order of priority of claims developed prior
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to insolvency proceedings according to commercial or other relevant legislation need to be
maintained in an insolvency proceeding. Only when it is absolutely required to advance other
compelling policies—Ilike the policy favouring reorganization—or to optimise the value of the
insolvent estate—should this basic norm be deviated from. Priority rules should allow creditors

to effectively manage credit in accordance with the following supplementary principles:

C12.2 Secured creditors' priority over their collateral shall be maintained, and their ownership
stake in the property should not be subjugated to other priorities provided throughout the
bankruptcy process without the secured creditor's approval. As soon as practicable, distributions
should be given to secured creditors.

C12.3 Proceeds obtainable for distribution must be shipped pari passu to the staying general
unsecured creditors after locations to secured creditors based on their a guarantee and the payment
of claims pertaining to the expenditures and expenses of management, unless there are strong
arguments in favour of awarding priority status to a specific class of claims. In general, private
rights should not take priority over public interests. It is best to have as few priority classes as
possible. C12.4 Employees are an essential component of a business, and their interests should
be carefully balanced against the interests of other creditors. But according to Shri Sibal, this
research shouldn't be trusted since a 2010 World Bank report titled “A Global View of Business
Insolvency Systems” (henceforth referred to as the “2010 Report™) had made the opposite claim.

Classification may sometimes make it simpler to handle the claims of large creditors. These
creditors can then be convinced to choose to be treated differently from the rest of the class of
unsecured lenders if such treatment is required to make the plan workable. When this happens,
these large creditors often get less favourable treatment than other creditors in comparable
situations. If an ensemble of creditors votes opposing the plan and is otherwise treated fairly and
equally, categorization could be a helpful way to override their vote. 4 Therefore, even if this
story is accurate, a “cramdown” on disgruntled creditors would be permitted under an insolvency
legislation provided that they obtain, as part of a resolution plan, “liquidation value,” or

something at least equivalent to what they are entitled to in a liquidation action.

Analysis

In Amit Kumar Pandey v. Pardeep Kumar Sethi, the tribunal relied on Section 2(s) of the

Industrial Disputes Act 1947 to accept the limited inclusion of workers hired by subcontractors
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within the purview of the collective word “workman.” The panel also concluded that there was
no distinction between the two categories of workers in terms of what the law allowed. This
proposal effectively means that workers hired by subcontractors have the same advantages and
rights as ordinary workers, including the right to equal pay among other things. But in this
instance, the subcontractor submitted the claim the behalf of the employees who worked for him
as “operational creditors,” therefore the tribunal virtually distinguished amongst this group of
workers. The tribunal undermined the core of the grievance raised by these workers by restricting
the appeal tribunal's principal issue to just addressing how various types of dues were handled in
the settlement plan.

The importance of the CoC's business acumen has once again been reaffirmed by the recent
rulings in Kalpraj and Ghanashyam. The CoC's decision to approve or reject the Resolution Plan
is perhaps the most important one. In carrying out this duty, which the Court highlighted in the
rulings in “Arcelor Mittal India Pvt. Ltd. v. Satish Kumar Gupta & Ors” and “Swiss Ribbons Pvt.
Ltd. & Anr. v. Union of India”, comprises evaluating the viability and feasibility of Resolution
Plans, establishing the eligibility of the Resolution Applicants, guaranteeing operational creditors
fair and equitable treatment, and exhausting all other options before resorting to liquidation.

It is noteworthy that the fundamental tenet of this principle is the underlying assumption that
financial creditors will take action only after closely examining the Resolution Plan and after
being fully informed about the viability of the Corporate Debtor, the viability of the proposed
Resolution Plan, and the implications for all parties involved. Consequently, the CoC decides as

a group based on this meticulous assessment and use of professional expertise.

In order to ensure that the CIRP is completed within the allotted time frame, the CoC's
commercial judgement has been given top priority without the need for judicial intervention. The
question of the CoC's autonomy in relation to the NCLT/NCLAT's jurisdiction has been
addressed by the courts on a consistent basis. Since the CoC is the only body qualified to assess
the Resolution Plan's practicality and feasibility due to its unique capacity to address the intricate
technical issues and merits at play, it is now established law that the CoC must make this
determination. As a result, the CoC has been entrusted with a task that it cannot avoid or contest,

except in certain circumstances.

The tribunal determined that a remedy could not be offered at this point in the CIRP since it relied

on the resolution professional's act of collation and acceptance of claims as well as the CoC's
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business acumen. It is a well-established legal position that the gathering and acceptance of

claims constitutes an administrative decision made by the resolution specialist, which is thus open

to judicial scrutiny. According to several instances, most notably “Swiss Ribbons Private Limited
v. Union of India”, the aforementioned is a well-established legal position. Alongside this is the

reality that the adjudicating authority's approach to handling contested claims and the settlement
plan is often quite limited, mostly because of the worry of going against the CoC's business sense.
The claim must be submitted to a platforms outside of the CIRP framework due to this reluctance
and the consequent absence of an acceptable adjudicatory framework, which undermines the

IBC's “time-bound resolution” goal.

Operating creditors are not allowed to participate in the CoC's decision-making process; instead,
financial creditors have that authority under the existing statutory framework. The Court
maintained the appropriate categorization of functional and financial creditors in the Swiss
Ribbon case, noting that operational lenders may not be able to determine the sustainability and
feasibility of a firm. As a result, operational creditors are unable to influence whether the
resolution procedure is approved. Subsequent rulings, however, have attempted to guarantee the
fair treatment of operational creditors by including the National Company Law Tribunal

(henceforth referred to as the “NCLT”) and financial creditors.

Classifying claims is primarily done to ensure that all creditors in a given class are provided the
same menu of terms by the reorganisation plan and to fulfil the obligations of providing fair and
equitable treatment to creditors. Similar claims are treated similarly. It's one method of making
sure priority claims are handled according to the bankruptcy law's defined priority. In situations
when treating big creditors differently from the unsecured creditors as a whole is required to make
the plan workable, it could also make handling their claims simpler. However, depending on how
many distinct classes are established, classification may make the insolvency processes more

difficult and expensive.

Furthermore, the “commercial wisdom” theory has unquestionably established itself as a central
theme in the IBC jurisprudence. The CoC's rulings often determine the debtor's destiny, which in
turn affects the other creditors. It is important to remember that the court in Essar Steel v. Satish
Kumar Gupta emphasised that the CoC's judgement should take into account the interests of all
parties involved. This is unquestionably one of the main goals of the code as well. Nevertheless,

this goal is sometimes not accurately reflected in the resolution plan itself. For example, in the
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bankruptcy case of Videocon Industries, the operational creditors, of whom MSMEs constituted
a significant portion, were most adversely impacted by the massive haircut of 96% of the amount
prompted by the CoC's ruling. The proposal was authorised by the adjudicating authorities, just

recommending higher payments to the operating creditors.

By putting the goal of worker welfare at the mercy of a particular group of creditors, the theory
of commercial wisdom may be closely linked to the devaluation of that goal. For example, in
“Ghanashyam Mishra and Sons v. Edelweiss Asset Reconstruction”, the labourers' contested
claims were rejected, and the commercial wisdom concept was given precedence. To further
uphold the goal of the CIRP system, the supreme court also ended the procedures relevant to

these contested claims before other courts.

A complex interaction between corporate goals and ethical obligations is revealed when the
theory of commercial wisdom is examined in light of treating stakeholders fairly. In this
discussion, we have explored the many aspects of commercial wisdom and acknowledged its
importance in directing corporate decision-making processes. However, the critical lens with
which we have examined this theory has highlighted the inherent conflicts between the pursuit of

profitability and the guarantee of fair treatment for all parties concerned.

Fundamentally, the commercial wisdom concept emphasises how important it is for companies
to handle a complicated environment that includes conflicting interests, competitive conditions,
and regulatory frameworks. It highlights how crucial good judgement, strategic vision, and
cautious risk management are to attaining long-term viability and sustained development.
Commercial wisdom may be a useful guide for companies looking to prosper in cutthroat
markets, but it shouldn't be used at the cost of shareholder welfare or ethical issues.

Corporate responsibility is centred on treating stakeholders fairly, which includes a wide range
of people and organisations that are impacted by a company's decisions. Every stakeholder
group—from workers and clients to investors and communities—contributes to and is influenced
by a company's actions and operations. Consequently, any examination of commercial wisdom
has to include how it impacts these parties and if it adheres to accountability, transparency, and
fairness standards. The pressure is on firms to show that they are committed to treating
stakeholders fairly in the linked global economy of today. Increased scrutiny from investors,
customers, and regulatory agencies means that conventional ideas of business wisdom need to be

reassessed to take wider ethical considerations into account. This means recognising that resilient
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and long-term success depend on sustainable business practices, which are not only compatible

with profits.

Furthermore, the need of incorporating ethical issues into business plans is highlighted by the
changing landscape of socially responsible investment and corporate governance. Businesses that
place a high priority on treating all stakeholders fairly not only reduce the danger of legal trouble
and reputational harm but also promote loyalty, trust, and perseverance in the face of difficulty.
Through the alignment of economic goals with wider social interests, companies may foster a

culture of honesty and integrity that extends beyond the pursuit of short-term profit maximisation.

The examination of the philosophy of commercial wisdom highlights the need for a well-rounded
strategy that balances moral obligations with economic demands in light of these factors. Profit-
seeking is still a primary goal for companies, but it has to be done so within the parameters set
by society norms and ethical standards. To achieve this, strong governance frameworks,
aggressive stakeholder involvement, and a dedication to ongoing ESG (environmental, social,

and governance) improvement are needed.
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CHAPTER-5 ABUSE OF THE DOCTRINE OF COMMERCIAL WISDOM AND
COMPARATIVE ANALYSIS WITH OTHER FOREIGN JURISDICTIONS

The proverb “knowledge is power” rings true in the complex dance of business. However, there
is a dangerous route inside this framework: abusing or misusing this strong power. These crimes,
which are frequently committed by companies and the people who work for them, have an impact
on more than just one person; they permeate the foundations of economies and society all around
the world.!! This essay examines the complex idea of misusing the influence of commercial
wisdom, looking at its causes, effects, and broad ramifications. The concept of commercial
wisdom functions as a compass in the intricate and ever-changing realm of commerce,
acknowledging the need of making well-informed decisions to navigate the complexities of
markets, deals, and business partnerships. The theory of commercial wisdom is the foundation of
legal frameworks, regulatory regimes, and corporate practices around the world. It is based on
the idea that participants in the commercial arena must apply caution, foresight, and due diligence

to achieve their objectives and mitigate risks.

The idea that knowledge equals power—the ability to foresee market trends, evaluate risks, seize
opportunities, and negotiate advantageous terms—is fundamental to the philosophy of
commercial wisdom. When used responsibly and morally, this authority can stimulate
competition, promote invention, and aid in economic expansion.*? But when used carelessly or
intentionally, this power may be a powerful instrument for abuse, exploitation, and manipulation.
In the context of insolvency and bankruptcy frameworks, where distressed enterprises, creditors,
and other stakeholders navigate complex and frequently disputed terrain in search of resolution
and recovery, nowhere is the abuse of commercial knowledge more apparent than here. The

stakes are high and there are strong temptations for dishonest behavior in the crucible of

11 Schwartz, Alan N., and Robert E. Scott. "Contract Theory and the Limits of Contract Law." Yale Law Journal 113
(2004): 541-6109.
12 Posner, Richard A. Economic Analysis of Law. Aspen Publishers, 2007.
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bankruptcy.®® Businesses in financial trouble may turn to dishonest methods to hide their
bankruptcy or to obtain an unfair advantage over creditors. In response, creditors might take
advantage of holes in the system to force concessions or have excessive influence over the

settlement procedure.

In light of this, the misuse of the business wisdom doctrine within bankruptcy and insolvency
frameworks poses a serious, multidimensional problem that cuts beyond national boundaries and
legal jurisdictions. The integrity, impartiality, and effectiveness of insolvency regimes around the
world have been called into question by cases of fraud, malfeasance, and misuse, which have
occurred everywhere from the major financial centers of New York and London to the developing

markets of Mumbai and Shanghai.*

Aiming to improve transparency, accountability, and creditor protection, policymakers,
regulators, and stakeholders have introduced initiatives to strengthen and modify bankruptcy
regimes in response to these difficulties. However, abuses of power continue to occur in spite of
these measures, which emphasizes the necessity of ongoing attention, creativity, and cooperation

in the quest for a more just and efficient insolvency system.

Examining the Dynamics

The root cause of the misuse of commercial wisdom lies in a significant power asymmetry that
exists between firms and their stakeholders. Thanks to their enormous resources, wide-ranging
influence, and complex networks, corporations have significant power in markets, consumer
domains, and even political corridors. They have the power to set agendas, shape stories, and
influence laws and regulations because of their dominance.® Such uncontrolled supremacy
frequently breeds a culture of impunity, in which the pursuit of short-term benefits takes
precedence over ethical behavior and long-term sustainability.

This power disparity is rooted in unequal access to resources and knowledge. Companies have
unmatched insights into consumer behavior, industry trends, and regulatory environments thanks
to their advanced market research, proprietary data, and strategic connections. They can take

advantage of customer perceptions, market inefficiencies, and regulatory limits by manipulating

13 Beale, Hugh G. K., and Chitty on Contracts. Sweet & Maxwell, 2012.
14 Warren, Elizabeth. "Unsafe at Any Rate." Democracy: A Journal of Ideas, no. 33 (2014): 73-87.
15 Smith, Adam. An Inquiry into the Nature and Causes of the Wealth of Nations. Cosimo, Inc., 2007.
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information asymmetry.'® Stakeholders, which include communities, workers, consumers, and

the environment, are frequently left out of decision-making processes due to corporate demands

and interests.

Signs of Abuse
The misuse of commercial power takes many different forms, all of which have a profound effect

on economies, society, and the lives of individuals. One example of this is dishonest marketing
strategies, in which businesses use a variety of techniques to trick or mislead customers.!” These
tactics undermine consumer confidence, skew market dynamics, and breed disenchantment. They
range from deceptive packaging and hidden costs to deceptive advertising and overstated claims.
Such actions undermine the fundamental principles of free and informed choice, endangering not

only the welfare of consumers but also the integrity and fairness of markets.

Unfair labor practices are only another horrifying aspect of the misuse of business power.
Businesses frequently outsource production to countries with loose labor laws and cheap labor
costs in an effort to maximize profits and save costs. This outsourcing paradigm creates a race to
the bottom in which corporate profit margins are sacrificed at the altar of worker standards. As
dreadful outcomes of this exploitative culture, sweatshops, child labor, and forced labor continue
the cycles of poverty, inequality, and human suffering.

Environmental deterioration, driven by corporations' unrelenting quest of profit, is a critical
worldwide issue. Corporations are crucial in causing ecological disasters, ranging from pollution
and deforestation to resource depletion and climate change. An existential crisis is being pushed
towards by humanity's ravenous demand for fossil fuels and wanton disdain for environmental
management.® Corporate interests frequently take precedence over concerns for the health of the
earth, aggravating ecological imbalances and endangering future generations despite the

overwhelming evidence of the harmful effects of environmental degradation.

The misuse of commercial power has far-reaching effects that penetrate the foundations of
ecosystems, economies, and communities. In terms of the economy, it stifles competition, creates

monopolistic tendencies, and distorts market dynamics, all of which hinder entrepreneurship and

16 Rajak, Hrishikesh. "Trading Posts as Informational Hubs in the Ancient World." The Journal of Economic History
74, no. 1 (2014): 120-147.
7 Douglas, Joshua. “The Commercialization of Consumer Credit." Yale Law Journal 108 (1998): 1865-1932.
18 L oPucki, Lynn M. "Forum Shopping." The University of Chicago Law Review 70, no. 2 (2003): 399-463.
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innovation. In terms of society, it creates injustices, makes poverty worse, erodes social
cohesiveness, and erodes the social contract, and breeds discontent and disillusionment. From an
environmental perspective, it jeopardizes the health of the world, weakens ecological resilience,
and puts life itself in jeopardy, indicating the urgent need for coordinated action and structural

change.®®

A multifaceted strategy involving corporate accountability, grassroots activity, and regulatory
reform is required to combat the evil of commercial power abuse. In order to prevent corporate
abuses, protect consumer rights, and maintain labor and environmental standards, regulatory
frameworks need to be strengthened. The values of openness, accountability, and stakeholder
engagement should be ingrained in corporate governance structures to promote a culture of moral
behavior and corporate citizenship. A crucial part of holding companies accountable, amplifying
dissenting voices, and accelerating change from the bottom up is played by consumer action and

advocacy.?°

Essentially, the misuse of the influence of business acumen serves as a clear critique of modern
capitalism, exposing its moral deficiencies and underlying contradictions. A movement for
ethical commerce is emerging, however, and it is based on shared wealth, sustainability, and
social responsibility. This movement offers some hope amidst the darkness. As we approach the
dawn of a new era, the way forward calls for us to harness the power of business as a force for
good, igniting constructive change and the flourishing of society, rather than as an instrument of

exploitation and tyranny.

A Detailed Examination of Deceitful Marketing Methods

In the business world, deceptive marketing techniques are a common problem that erode
consumer confidence and change the dynamics of the market. These methods cover a broad
spectrum of strategies used to deceive or coerce customers into making judgments about
purchases they might not have made otherwise. Deceptive marketing can take many different

forms, each with its own set of repercussions, from false advertising and overstated claims to

19 Baird, Douglas G., Thomas H. Jackson, and Randall S. Thomas. "The Law and Economics of Reorganization."
Vanderbilt Law Review 102 (2001): 257-320.
20 Ayotte, Kenneth M., and David A. Skeel Jr. "Bankruptcy Law as a Liquidity Provider." The Yale Law Journal 111
(2001): 763-831.
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hidden costs and misleading packaging.?

False or misleading advertising is a widespread practice in deceptive marketing. This can entail
downplaying possible hazards, exaggerating a product's advantages, or making unsupported
claims regarding its effectiveness. For instance, a business may promote a dietary supplement as
a “miracle cure” for weight loss in the absence of supporting data from science. In a similar vein,

a cosmetics company may inflate the benefits of its products by digital image manipulation,

setting up consumers for disappointment.

Another frequent strategy employed by businesses to mislead customers is the use of hidden costs
and pricing strategies. Businesses can manipulate pricing systems to make things look cheaper
than they actually are, or they can hide fees in the fine print. A mobile phone company might, for
example, promote a low monthly pricing for a service but omit to mention extra costs for
activation, data overage fees, or penalties for early termination. Customers are not only duped by

this lack of openness, but it also makes it challenging for them to make wise purchases.

In the consumer goods market, deceptive labeling and packaging techniques are also common.
Enterprises may employ deceptive visuals, wording, or graphic components to fabricate the
perception of a product as being better, more environmentally friendly, or healthier than it truly
is.22 For instance, a company that sells snack foods may depict fresh fruit on the packaging to
give the impression that the product is made of actual fruit while, in fact, it only has artificial
flavors and preservatives. Analogously, a cleaning product that contains hazardous chemicals

may be promoted as “natural” or “green”.

Deceptive marketing techniques can have serious repercussions that affect not just specific
customers but also other businesses, the market as a whole, and society at large. Customers who
fall for deceptive or false advertising may suffer from negative financial consequences, health
concerns, or dissatisfaction with the goods they buy. Companies that follow the law could be at
a competitive disadvantage compared to those who use dishonest business tactics. Furthermore,
the widespread use of dishonest marketing undermines customer confidence in the marketplace,

making it more challenging for businesses to compete fairly and for consumers to make educated

21 Baird, Douglas G., and Robert K. Rasmussen. "Private Debt and the Missing Lever of Corporate Governance."
The Yale Law Journal 115 (2006): 590-643.

22 Borden, Bradley T., and Robert J. Rhee. "The New Bond Workouts." Stanford Law Review 61, no. 2 (2008): 237-
289.
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decisions.?

The Human Cost of Exploitative Labor Conditions

The global economy's murky underbelly of exploitative labor conditions is maintained by
businesses looking to increase profits at the expense of employees' rights and welfare. There are
many different types of exploitation, each with its own victims and outcomes, ranging from
forced labor and child labor to sweatshops, wage theft, and child labor. Production outsourcing
to low-wage nations has increased economic growth and made products more affordable for
consumers, but it has also sparked a race to the bottom for working conditions and labor norms.
Sweatshops are typified by long hours, low pay, hazardous working conditions, and a lack of
worker rights. They are frequently located in developing nations with lax labor laws. Employers
looking to save expenses and increase profits commonly abuse, harass, and exploit workers in
sweatshops. International labor regulations forbid such actions, but because enforcement
mechanisms are frequently ineffective or nonexistent, businesses can exploit vulnerable workers

without consequence.?*

With millions of kids working in dangerous and exploitative jobs worldwide, child labor is
another pervasive kind of exploitation in the global economy. Children are frequently made to
labor long hours in hazardous conditions for little or no compensation in a variety of industries,
including manufacturing, mining, domestic service, and agriculture. This keeps children trapped
in cycles of poverty and inequality by robbing them of their early years, their education, and their
chances for a better future.

In many regions of the world, forced labor—which includes debt bondage, human trafficking,
and contemporary slavery—remains a major issue. Workers are forced against their will to labor
under false pretenses or compulsion, frequently with threats of violence. The need for inexpensive
labor in sectors with narrow profit margins and intense rivalry, such manufacturing, construction,
and agriculture, is what drives this exploitation.

A prevalent practice in many businesses, especially those employing low-paid and immigrant
workers, is wage theft, which is the unlawful withholding of pay or benefits that are legally owed

2 Bar-Gill, Oren. "The Behavioral Economics of Consumer Contracts.” The Yale Law Journal 119 (2009): 1580-
1682.
24 Westhrook, Jay Lawrence. "Bankruptcy Law, Bankruptcy Reform, and the Economic Efficiency of Corporate
Reorganization." Yale Law Journal 98 (1989): 1165-1216.
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to workers. Underpaying employees, refusing them overtime compensation, or misclassifying
them as independent contractors in order to avoid offering benefits are all examples of wage theft
by employers.?> Workers are deprived of their just compensation as a result, which makes it

harder for them to support their families and themselves.

Due to corporate avarice and carelessness, millions of people worldwide endure physical,
psychological, and financial loss. The human cost of exploitative labor conditions is incalculable.
Much more work needs to be done to guarantee that workers are treated with dignity, respect, and
fairness, even in light of the efforts made to address these concerns through supply chain audits,

corporate social responsibility programs, and international labor standards.

Degradation of the Environment: The Cost of Profit

One of the most important issues of our day is environmental degradation, which is mostly caused
by the desire for profit at all costs. Corporations' activities related to extraction, production, and
consumption exacerbate a number of environmental issues, ranging from pollution and
deforestation to resource depletion and climate change. While some businesses have made efforts
to lessen their influence on the environment through green technologies and sustainability
initiatives, many still put short-term profitability ahead of sustainability over the long run.?

Since it is largely responsible for greenhouse gas emissions and air and water pollution, the fossil
fuel industry is one of the main causes of environmental degradation. Many businesses still invest
in the mining and production of fossil fuels despite rising understanding of the negative social
and environmental effects of these resources, which exacerbates climate change and prolongs
reliance on non-renewable resources. Another significant environmental problem that is driven
by corporate interests is deforestation, which is especially prevalent in sectors like mining,
logging, and agriculture. Unbelievably quickly, forests are being removed for infrastructure,
urban expansion, and agriculture, which results in the loss of habitat, biodiversity, and soil.?” In
addition to endangering plant and animal species, this degradation of natural ecosystems

jeopardizes the essential functions that forests perform, including soil fertility, water regulation,

25 Baird, Douglas G., and Robert K. Rasmussen. "The End of Bankruptcy." Vanderbilt Law Review 55 (2002): 751-
807.

% Kahan, Marcel, and Edward B. Rock. "Hedge Funds in Corporate Governance and Corporate Control." The Yale
Law Journal 111 (2002): 547-606.

27 Baird, Douglas G., and Robert K. Rasmussen. "Chapter 11 at Twilight." Columbia Law Review 106 (2006): 1023-
1114,
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and carbon sequestration.

The overuse of water, minerals, and other natural resources, as well as resource depletion, are
major concerns as the world's desire for consumer products rises. Companies' unsustainable rate
of resource extraction from the planet causes depletion, degradation, and scarcity of its limited
resources. Because marginalized groups are frequently the ones who suffer the most from
resource extraction activities, this not only damages the environment but also exacerbates social
inequality. The burning of fossil fuels, deforestation, and industrial operations all contribute to
greenhouse gas emissions, which are the primary cause of climate change, which is undoubtedly
the biggest environmental problem of our time.?® There are serious threats to ecosystems,
economies, and human health and well-being associated with the effects of climate change, which
include rising temperatures, harsh weather, and rising sea levels. Even though the shift to a low-
carbon economy is urgently needed, many businesses still put their short-term financial success

ahead of taking significant steps to combat climate change.

To tackle environmental deterioration, governments, corporations, and civil society must work
together to shift towards more sustainable and regenerative practices. This entails cutting back
on greenhouse gas emissions, preserving natural resources, safeguarding ecosystems, and making
investments in green technologies and renewable energy.?® Corporations may contribute to
reducing the effects of environmental degradation and building a more resilient and equitable

future for all by putting long-term sustainability ahead of short-term profitability.

A Comparative Study of Power Abuse of Doctrine of Commercial Wisdom in Bankruptcy
and Insolvency Laws among Jurisdictions

The commercial wisdom theory is a powerful force in the world of commerce, influencing
choices and determining how markets and transactions are executed. But when this authority is
abused or misused, it can have serious consequences, especially when it comes to bankruptcy and
insolvency. The abuse of power within insolvency frameworks takes many different forms in

different jurisdictions, such as Singapore, Germany, the United States, the United Kingdom,

28 Bar-Gill, Oren. "The Law, Economics, and Psychology of Subprime Mortgage Contracts." Harvard Law Review
123 (2010): 1419-1528.
29 Bernstein, Lisa, and Douglas W. Diamond. "Does Venture Capital Spur Innovation?" The RAND Journal of
Economics 27, no. 3 (1996): 590-605.
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China, the United Arab Emirates, and India.*® Each jurisdiction has its own set of legal principles,
procedures, and enforcement mechanisms. This comparative research aims to offer light on
common difficulties, different responses, and prospective reform pathways by illuminating the

subtleties of this phenomenon across jurisdictions.

India: Insolvency and Bankruptcy Code (IBC)

The 2016 enactment of India's Insolvency and Bankruptcy Code (IBC), which established a
uniform framework for handling insolvency and bankruptcy proceedings, marked a turning point
in the nation's business environment. Efficient, transparent, and creditor-focused, the IBC seeks
to maximize value for stakeholders while accelerating the resolution process. But issues with the
IBC framework'’s capacity for power abuse have been brought out, especially with regard to
corporate insolvency resolution.

The role of resolution professionals (RPs), who are tasked with managing insolvent businesses
during the resolution process, is one area of concern. RPs are essential in helping the resolution
process to proceed, but there have been cases of conflicts of interest, a lack of transparency, and
inappropriate behavior on their side. This has prompted concerns over the suitability of the IBC

framework's regulatory oversight and accountability procedures.>!

The possibility that creditors could abuse the corporate insolvency resolution procedure (CIRP)
to force unfair concessions out of debtors or to provide them a competitive edge in the market is
another cause for concern. This can manifest itself in a number of ways, such as premeditated
defaults, pointless lawsuits, and the abusive use of bankruptcy procedures to intimidate or
threaten debtors. Although the IBC has measures to prevent such abuses, including as clauses
pertaining to fines and penalties for defaulting creditors, the efficacy of these measures is still up

for question.
United States: Bankruptcy Code

A thorough framework for the resolution of insolvency and bankruptcy procedures is provided

by the United States Bankruptcy Code, which has multiple chapters devoted to distinct categories

30 Gertner, Robert H., and David S. Scharfstein. "A Theory of Workouts and the Effects of Reorganization Law."

The Journal of Finance 50, no. 3 (1995): 775-818.

31 Gompers, Paul A. "The Rise and Fall of Venture Capital." Business and Economic History 25, no. 2 (1996): 2-26.
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of creditors and debtors.? Chapter 11, which deals with corporate reorganization, is frequently
mentioned as a possible place where power abuse could occur because of its intricacy and
vulnerability to manipulation by powerful parties.

The practice of “forum shopping,” in which creditors or debtors attempt to file for bankruptcy in
jurisdictions thought to be more advantageous to their interests, is one area of concern in Chapter
11 proceedings. This may result in a race to the courtroom as many parties compete to control
the bankruptcy procedure and sway decisions to suit them. Although some solutions, such as the
creation of a national bankruptcy court or stronger venue requirements, have been suggested to

address forum shopping, they have not yet gained any traction.

The role of bankruptcy trustees and examiners, who are responsible for monitoring the
management of bankruptcy estates and looking into claims of misbehavior or fraud, is another
matter of concern.®® Even though trustees and examiners are essential to maintaining the integrity
of the bankruptcy process, issues have been brought up regarding conflicts of interest, a lack of
accountability, and insufficient funding for in-depth investigations. This has given rise to
demands for increased monitoring, professionalism, and transparency in the selection process for

trustees and examiners.

Britain: The Insolvency Act

A framework for the resolution of insolvency and bankruptcy proceedings is provided by the
Insolvency Act of the United Kingdom, which covers a variety of procedures for both individual
and corporate debtors. The act seeks to balance the interests of creditors and debtors while
maximizing returns for all parties involved. It is governed by the principles of efficiency,

impartiality, and justice.

The role of insolvency practitioners (IPs), who are in charge of managing insolvent estates and
supervising the transfer of assets to creditors, is one area of concern in UK insolvency
proceedings.®* Although intellectual property (IPs) is essential to the resolution process, issues
have been brought up regarding conflict of interest, lack of transparency, and insufficient
regulation of IP costs and fees. This has led to demands for more stringent control and regulation

32 Jackson, Thomas H. "Bankruptcy, Non-Bankruptcy Entitlements, and the Creditors' Bargain." Yale Law Journal
91 (1982): 857-905.
33 LoPucki, Lynn M. "The Death of Liability." University of California Davis Law Review 34 (2001): 1521-1582.
34 Rasmussen, Robert K. "The Disappearing Delaware Effect." Stanford Law Review 59 (2007): 569-678.
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of IP behavior, such with obligatory fee limitations and increased reporting obligations. Pre-
packaged insolvency agreements (pre-packs), in which bankrupt corporations negotiate the sale
of their assets to a pre-selected buyer prior to initiating formal insolvency proceedings, are
another area of concern due to the possibility of abuse. Pre-packs can be an efficient and
economical way to protect creditors' value, but they also bring up issues with conflict of interest,
transparency, and creditor rights.® Pre-pack transactions have been the subject of proposals for
increased scrutiny and regulation, including obligatory disclosure requirements and independent

control of the sale process.

China: Enterprise Bankruptcy Law

A framework for the resolution of insolvency and bankruptcy proceedings is provided by China's
Enterprise Bankruptcy Law, which covers a range of processes for corporate creditors and
debtors. Efficiency, equity, and creditor protection are the guiding concepts of the law, which
seeks to advance economic stability and make the orderly liquidation of bankrupt businesses

easier.

The part played by local government representatives, who frequently have a great deal of
influence on the handling of bankruptcy cases, is one topic of concern in Chinese bankruptcy
procedures. Although local government representatives are essential in carrying out bankruptcy
procedures and managing the sale of assets belonging to insolvent individuals, issues have been
brought up regarding conflicting interests, political meddling, and a lack of transparency. Calls
for improved court supervision of insolvency procedures and increased centralization of

bankruptcy administration have resulted from this standpoint.3®

The absence of strong legal safeguards for creditors, especially unsecured creditors, who
frequently encounter major obstacles in regaining their claims during bankruptcy procedures, is
another cause for concern. Despite provisions for creditor rights and priorities under the
Enterprise Bankruptcy Law, enforcement procedures may be inadequate or ineffectual, resulting

in drawn-out and expensive court disputes. Reforms to improve court accountability and

% Rhee, Robert J. "Bankruptcy Litigation and Settlement." University of Pennsylvania Law Review 153 (2004):
119-176.
% Baird, Douglas G., and Thomas H. Jackson. "Corporate Reorganizations and the Treatment of Diverse Ownership
Interests: A Comment on Adequate Protection of Secured Creditors in Bankruptcy." The Yale Law Journal 101
(1991): 1193-1238.

Page | 54


http://www.ijlra.com/

www.ijlra.com

Volume 2 Issue 7| March 2024 ISSN: 2582-6433
openness, expedite bankruptcy proceedings, and increase creditor safeguards have been

motivated by this.
United Arab Emirates: Bankruptcy Federal Law

The Federal Law on Bankruptcy of the United Arab Emirates offers a framework for the
settlement of insolvency and bankruptcy proceedings, covering a range of processes for corporate
creditors and debtors. The law seeks to advance economic stability and investor trust in the United
Arab Emirates by adhering to the principles of efficiency, transparency, and creditor protection.
The lack of uniformity and clarity in local courts' interpretation and execution of the law is one
area of concern in bankruptcy procedures in the United Arab Emirates. Although the Federal Law
on Bankruptcy offers a thorough framework for handling bankruptcy cases, variations in how the
law is interpreted by judges and used by them can cause ambiguity, hold ups, and uneven results.
Calls have been made for improved training and professional development for judges and court
officials, as well as for a greater harmonization of bankruptcy rules and procedures throughout
the United Arab Emirates.

The limited options for restructuring that are available to insolvent enterprises in the United Arab
Emirates is a matter of worry as well, especially for those that are experiencing financial
difficulties as a result of external events like market disruptions or economic downturns.
Corporate restructuring and rehabilitation are covered under the Federal Law on Bankruptcy, but
due to legal and cultural constraints, as well as worries about stigma and losing power, these
solutions are frequently underutilized. This has prompted proposals for changes, such as the
implementation of more adaptable and creditor-friendly insolvency laws, to support company

rescue and restructuring in the United Arab Emirates.®’

Germany: Insolvency Code

A framework for the resolution of insolvency and bankruptcy proceedings is provided by
Germany's Insolvency Code, which covers a variety of procedures for both individual and
corporate debtors. The concepts of justice, openness, and creditor protection serve as the
foundation for the law, which seeks to maintain economic stability by striking a balance between
the interests of creditors and debtors. The possibility of conflicts of interest among insolvency

37 Roe, Mark J. "The Voting Prohibition in Bond Workouts." University of Chicago Law Review 66, no. 4 (1999):
983-1053.
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practitioners (IPs), who are in charge of managing insolvent estates and supervising the transfer
of assets to creditors, is one area of concern in German insolvency proceedings. Although IPs are
essential to the settlement process, questions have been raised concerning their impartiality,
independence, and accountability. This has led to demands for more stringent guidelines and
supervision for intellectual property behavior, such as obligatory disclosure obligations and

improved professional standards.*

The absence of strong legal safeguards for creditors, especially unsecured creditors who can
suffer large losses in bankruptcy procedures, is another cause for concern. Even while the
Insolvency Code specifies the rights and priorities of creditors, the enforcement procedures are
sometimes expensive and time-consuming, resulting in drawn-out court cases. Reforms to
increase creditor protections, expedite bankruptcy procedures, and enhance judicial access for all

parties involved have been motivated by this legal standpoint.

Singapore: The Insolvency, Restructuring and Dissolution Act

The Insolvency, Restructuring and Dissolution Act of Singapore offers a framework for the
resolution of bankruptcy and insolvency cases, covering a range of processes for creditors and
corporate debtors. Efficiency, openness, and creditor protection serve as the act's guiding
principles as it works to bolster Singapore's economy and attract foreign investment.
The possibility of conflicts of interest among insolvency practitioners (IPs), who are in charge of
managing insolvent estates and supervising the transfer of assets to creditors, is one area of
concern within Singaporean insolvency proceedings. Although IPs are essential to the settlement
process, questions have been raised concerning their impartiality, independence, and
accountability. This has led to demands for more stringent guidelines and supervision for
intellectual property behavior, such as obligatory disclosure obligations and improved

professional standards.

The limited options for restructuring available to insolvent companies in Singapore is another
area of concern, especially for those encountering financial difficulties as a result of external

events like market disruptions or economic downturns.®® Although corporate restructuring and

3 Jackson, Thomas H., and Robert E. Scott. "On the Nature of Bankruptcy: An Essay on Bankruptcy Sharing and
the Creditors' Bargain." Virginia Law Review 80 (1994): 1553-1696
39 Rasmussen, Robert K. "Bankruptcy Law and the Cost of Credit: The Impact of Cramdown on Mortgage Interest
Rates." Yale Law Journal 112 (2003): 991-1060.
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rehabilitation are included under the Insolvency, Restructuring and Dissolution Act, these options
are frequently underutilized because of legal and cultural impediments, as well as worries about
stigma and losing power. This has prompted requests for changes, such as the implementation of
more adaptable and creditor-friendly insolvency laws, to support corporate rescue and

restructuring in Singapore.

The misuse of the theory of commercial wisdom in bankruptcy and insolvency laws across
international jurisdictions is a complicated and multidimensional problem that is typified by a
variety of wrongdoings, regulatory voids, and institutional difficulties. A unifying theme that
emerges as each jurisdiction struggles with its own set of difficulties and imperatives is the need
for increased accountability, transparency, and stakeholder participation in insolvency
procedures. Policymakers and stakeholders can create a more just and robust insolvency
framework that serves the interests of all parties and fosters economic stability and growth by
tackling these issues with targeted reforms, improved regulatory oversight, and international
cooperation. The integrity, equity, and effectiveness of bankruptcy and insolvency frameworks
in foreign jurisdictions are seriously jeopardized by the misuse of the notion of commercial
wisdom. The problem can take many different forms, as this comparative analysis explores,
ranging from conflicts of interest and regulatory gaps to strategic manipulation and undue
influence. Common themes show up as each jurisdiction struggles with its own set of problems
and demands, highlighting the critical need for reform and renewal.

Fundamentally, the misuse of business acumen is a reflection of a power imbalance that exists
within insolvency and bankruptcy procedures; well-resourced players take advantage of
weaknesses, get around laws, and sway results in their favor. The concepts of justice, openness,
and creditor protection—all crucial for the efficient operation of insolvency frameworks and the
maintenance of economic stability—are undercut by this imbalance.*> A multidimensional and
comprehensive strategy that includes legislative reform, regulatory supervision, judicial review,
and stakeholder involvement is needed to address the misuse of business wisdom. Legislators
need to pass laws and rules that improve transparency, bolster accountability, and discourage
wrongdoing during bankruptcy procedures. This could involve actions like more stringent
disclosure laws, harsher fines for deceitful conduct, and more latitude for judges to punish abusive

behavior.

40 Westbrook, Jay Lawrence. "Debt's Dominion: A History of Bankruptcy Law in America." Princeton University
Press, 2003.
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Furthermore, for regulatory bodies to successfully identify and discourage power abuses, they
need to strengthen their oversight and enforcement systems. This could entail providing
regulators with specific training and resources, putting in place reliable monitoring and
surveillance systems, and encouraging tighter cooperation with foreign partners and law
enforcement organizations. The role of judicial institutions is crucial in maintaining the integrity
of insolvency procedures and defending the rule of law. When deciding disputes, judges must be
alert and unbiased, closely examining the behavior of all parties and taking prompt, decisive
action to stop abuses of power. Programs for judicial education and professional development
can give judges the information, abilities, and moral framework they need to handle challenging

insolvency situations.

Within bankruptcy frameworks, stakeholder participation is crucial to promoting a culture of
openness, responsibility, and moral behavior. In order to actively participate in the resolution
process, express their concerns, and hold negligent parties accountable for their actions, creditors,
debtors, insolvency practitioners, and other stakeholders must be given the necessary authority.
This could entail creating official avenues for gathering input from stakeholders, mediating
disputes between parties, and encouraging more openness in the processes used to make
decisions.

Moreover, worldwide coordination and cooperation are essential for tackling cross-border
bankruptcy problems and stopping the misuse of commercial acumen. Cooperation across
jurisdictions is necessary to standardize insolvency laws and procedures, expedite cross-border
recognition and cooperation mechanisms, and exchange lessons learned and best practices. A
foundation for improving international collaboration and coordination in insolvency issues is

provided by initiatives like the UNCITRAL Model Law on Cross-Border Insolvency.

To conclude, the misuse of the business wisdom doctrine in the context of insolvency and
bankruptcy regimes poses a serious challenge that calls for coordinated efforts at the national,
regional, and global levels. A more resilient, equitable, and effective insolvency framework that
serves the interests of all stakeholders and fosters economic stability and growth in an
increasingly interconnected global economy can be built by policymakers and stakeholders
through the enactment of reforms, the strengthening of oversight mechanisms, the empowerment

of stakeholders, and the promotion of international cooperation.
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CHAPTER-6 BALANCING JUDICIAL DEFERENCE AND INTERESTS OF
STAKEHOLDERS: ANALYSE CASE LAWS ON DOCTRINE OF
COMMERCIAL WISDOM

A conceptual basis of the Insolvency and Bankruptcy Code, 2016 (IBC) was the idea that
economic value should be preserved via expeditious efforts. However, following its
implementation, the governing bodies of the creditors have shown that they are not on an equal
footing with one another. The Committee of Creditors (CoC) took over leadership of the
Corporate Insolvency Resolution Process (CIRP) when the Board of Directors of the debtor-
company submitted their resignations. Under the guise of protecting its “commercial wisdom,”
the Adjudicating Authorities have again and again given their approval to the decisions that the
Committee of Creditors has made on the fate of the corporate debtor. This is despite the fact that

the CoC is composed entirely of financial creditors.

At this time, the approval of the AA is established according to the principle of “commercial

wisdom.” It is the responsibility of the financial creditors, which include banks and other
Page | 59


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| March 2024

ISSN: 2582-6433
financial institutions, to determine whether or not a resolution plan is feasible. According to this
principle, the AA is not permitted to question the commercial wisdom of the CoC based on the
merits of the situation. Instead, this authority is solely vested in the financial creditors. The report
of the Bankruptcy Law Reforms Committee (BLRC) serves as the foundation for the Supreme
Court's articulation of the concept of commercial wisdom of CoC. At initially, the courts in India
considered the concept of business acumen of the CoC to be a premise that did not allow for
justiciability. It was because of this that the courts gave the commercial judgement of the CoC a
significant amount of weight. The decision that was made by the Supreme Court in the case of
K. Shashidhar v. Indian Overseas Bank , for instance, said that the examination of the technical
and commercial viability of the resolution plan by the CoC is not susceptible to judicial scrutiny.
Karad Urban Coop Bank Ltd. v. Swwapnil Bhingardevay was the case in which the Court
accepted the same line of thought as K Shashidhar about the evaluation of the believability and
practicability of the resolution plan by the CoC. The evaluation that the Committee made about
the practicability and viability of the resolution plan was not to be called into doubt by the
Supreme Court itself. This was owing to the fact that the record demonstrated that both the
Committee and the individual who successfully proposed a resolution were aware of the issue
with a particular component of the plan; nonetheless, they continued to go ahead with it after

giving it significant thought.

An interpretation of Section 31 of the IBC was made in order to specify the boundaries of the
court's review of the settlement plan that was authorised by the CoC. As a result of the fact that
the resolution plan had permitted the use of leasehold property without the authorization of the
owner, the Supreme Court, in the case of MCGM v. Abhilash Lal , decided that the plan was
unconstitutional and thereby rendered it null. In the case of Jaypee Kensington v. NBCC , the
Supreme Court ruled that a condition that was similar to this one and that terminated the
contractual interest of the third party was illegal. After some time had passed, in the matter of
Committee of Creditors v. Satish Kumar Gupta , a larger bench heard the case and rejected the
agreed resolution plan that would have abolished the surety's responsibility in a unilateral manner
(that is, without the permission of the creditors). In a number of cases, the legitimacy of the
resolution plan was called into question owing to concerns such as the National Company Law
Tribunal's (NCLT) jurisdiction to operate as a court of first instance, the failure to defend the
interests of third parties, and infringement of general laws and regulations. The resolution plan
that was adopted by the CoC was thus to be subject to a review by the courts on the basis of
whether or not it fulfilled the requirements of the law.
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In the case of Kalpraj Dharamshi v. Kotak Investment Advisors Ltd. , the Supreme Court made

an attempt to reverse the passage of time. This was a case in which the courts further extended
judicial deference by ruling that the AA could not intervene with the resolution plan that was
approved by the CoC, despite the fact that it violated the legally mandated timeline. The issues
about the non-justiciability of K. Shashidhar were brought back into play . In the recent case of

MK Rajgopalachari v. Dr Periasamy, the Supreme Court made an observation that criticised

and corrected this line of thinking. The Supreme Court made the observation that the principle of
commercial wisdom cannot be used to defend a decision made by the CoC that violates any law
that is currently in effect. If such a decision were to be made, it would then be subject to judicial
review. Furthermore, the Court emphasised that one would overlook a big hole in the functioning
of the CoC if they went overboard with the idea of commercial sense, which was a serious worry
in this particular instance. Consequently, the Court endeavoured to restrict the widening scope of
the idea of business acumen as it pertains to the CoC by creating a regulatory check by the

adjudicating authority in accordance with section 31 of the IBC .

The fact that the CoC is only composed of financial creditors puts operational creditors in a
position where they are unable to collect their dues or even participate in the processes that would
allow them to do so. This is because the CoC is only composed of financial creditors. Even though
the Supreme Court (SC) in Essar Steel India v. Satish Kumar Gupta emphasised that the CoC

must take into consideration the interests of all stakeholders when deciding on a resolution plan,
creditors who are not a part of the CoC are at a disadvantage because there is no clear definition
of the authority that the CoC possesses. It is possible that creditors, particularly operational
creditors, may face the possibility of greater issues as a consequence of the rising number and
severity of haircuts. This is an improvement in comparison to the days before the IBC was
implemented. Consider the steps that Videocon Industries Ltd. went through in order to file for
bankruptcy. Claims from operational creditors were decreased by about 99%, while claims from
secured financial creditors were lowered by around 96%. Both of these reductions were
significant. Due to the fact that the IBC is still in its infancy as a piece of legislation, it is essential
that the courts interpret it in a creative manner. When seen from this perspective, the judicial
deference that takes the form of an unyielding determination to preserving the CoC's economic
acumen creates hazards to both the corporate debtor and the economy as a whole.

A number of rulings, such as K Sashidhar v. Indian Overseas Bank and Gail India v. Ajay
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Joshi , have consistently shown that the enormous powers that have been given to the CoC have
been upheld. The truth is that the CoC is not subject to a comprehensive review that would hold
it accountable for its oversight, despite the fact that it is true that judicial review precludes the
misuse of these powers. An important case that dealt with the topic of conflict between the CoC
and the Adjudicating Authority in connection to the approval of resolution plans is Kalpraj
Dharamshi v. Kotak Investment Advisors . This case was brought about by the disagreement
between the two parties. It has been established by the Supreme Court that such business
knowledge cannot be changed unless the conditions that are outlined in sections 30 and 61 of
the IBC are satisfied. The requirements of this section provide for the possibility of challenging
a resolution plan for a variety of reasons, including but not limited to the fact that it violates any
law, does not satisfy the standards of the Board, or has a major irregularity in the manner in which
the resolution professional has utilised their power. In order to establish whether or not a proposed
settlement is feasible, the Supreme Court feels that the CoC is the best appropriate business
expert to make that determination. After the deadlines had gone, the Supreme Court of India
allowed the resolution plan to be approved. This was due to the fact that the ruling was based on
the COC's economic acumen. The commercial wisdom of the creditors became an essential basis
prior to the evaluation of the qualitative analysis of the resolution plan which was being
considered. In the case of Ghanashyam Mishra and Sons Private Limited via the Authorised

Signatory vs Edelweiss Asset Reconstruction Company Limited via the Director and Others,

the Supreme Court of India arrived at a result that followed a similar pattern. There is a possibility
that the adoption of this resolution plan will result in the postponement of the whole CIRP and

will lead to complaints of the COC's arbitrary actions.

If the CIRP is delayed, the value of the assets owned by the corporate debtor might diminish,
which is an important consideration. As the number of delays increases, the trust of people who
are participating in the process also lowers. According to the Insolvency and Bankruptcy Board
of India (IBBI), just 14% of the 4,500 CIRP petitions have been resolved out of the 4,500 cases
that have been accepted. The remaining cases include either closed cases or cases that are
currently being investigated. A little more than three fourth of the cases that are currently pending

have been waiting for more than the statutory 330 days.

In another instance, Maharashtra Seamless Limited v. Padmanabhan Venkatesh and Others ,

the Court of Appeals affirmed a resolution plan that had an approval rate of 87.10%, despite the

fact that the value of the resolution plan was lower than the value of the liquidation transaction.
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The theory provided justification for the decision made by the Committee to accept a plan that
intended to transfer an asset of the firm to the resolution applicant at a price that was twenty
percent lower than the asset's liquidation value. This was done for a number of reasons, one of
which was that the resolution applicant was investing more money into the operation of
the business as a going concern, which helped to compensate for the loss. It has been brought to
the attention of the Supreme Court of India that neither the IBC nor the rules mandate that the
offer of any resolution applicant must match to the liquidation value that is calculated in
accordance with the processes that are specified in Clause 35 of the CIRP regulations.
Furthermore, the resolution plan that is authorised by the COC on the basis of their understanding
of the firm cannot be disputed in court. In the case of Vallal Rck v. Siva Industries and Holdings,
the decisions of the NCLAT regarding liquidation were overturned by the Supreme Court on June
3, 2023. The Supreme Court also approved a reduction of 93.5% in the total amount of the

settlement.

It is possible that this more expansive interpretation of what constitutes “commercial wisdom”
may operate against the purposes and objectives that have been outlined in the IBC. According
to the decision that was made by the court in the case of Committee of Creditors of Essar Steel

India_Limited v. Satish Kumar_Gupta and Others, the COC is not permitted to provide its

approval to a resolution plan that is in direct opposition to the objective of the code. In accordance
with both the wording and the spirit of the law, it is inappropriate to provide approval to a bid for

the resolution plan that is lower than the liquidation value.

The current trend of Indian courts assigning greater weight to the phrase “commercial wisdom”
may be traced back to the origin of the concept that the word “commercial wisdom” conceals an
infinite amount of power from the Court of Commerce. The instances that fall under Section
30(2) of the Code are the only ones that are eligible for judicial review by the Indian Supreme
Court of COC orders. Although getting a timely settlement with the corporate debtor is one of
the primary goals of the Act, the challenge of securing such a settlement is not addressed under
Section 30(2) of the Act. As a result of the decision made by the COC to continue considering
proposals that were submitted beyond the deadlines, two outcomes have occurred: resolution
delays and lower overall dues. The reason for this is because there is no clear assurance that the
deadlines will be met. For the fiscal year 2020-2021, the percentage of people who claim to have

had haircuts will be more than 60%, which is an increase over the previous years' average of 55%.
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The courts have also ruled against the business judgement made by the COC as well as the
reasoning that led to that decision. It is not feasible to analyse the activities or choices made by
the COC since there are no norms or guidelines in place. The IBBI has acknowledged the need
of a code of conduct that outlines and restricts the options that are available to individuals.
Because the acts of the COC will have a substantial impact on whether or not the IBC is

successful, this is something that must be done.

Nevertheless, the Supreme Court has taken a step in the right direction by setting certain
limitations on the jurisdiction of the CoC in the Rajagopalan case. This is a little step, but it is a
step in the right direction. As a result of the fact that the resolution plan was presented in a manner
that was contrary to Section 88 of the Indian Trusts Act, the Supreme Court made it abundantly
clear that the business acumen of the CoC should not be “over-extended to brush aside a
significant shortcoming in the decision making of the CoC when it had not duly taken note of the
operation of any provision of law for the time being in force.” The competence of the CoC in
terms of business was called into question in this particular case with regard to a number of
aspects of the bankruptcy process. These aspects included the ineligibility of the resolution
applicant and the failure to submit the resolution plan to the CoC. The Court's responsibility to
the CoC, on the other hand, was very restricted. Due to the fact that the Resolution Plan violated
Section 88, the Supreme Court came to the conclusion that the stance of the CoC should not be
used as an excuse to ignore matters such as the ineligibility of the Resolution Plan. This was the
case even if the CoC did not expressly evaluate these criteria. The CIRP also gives preference to
commercial wisdom, but this is contingent upon the CoC having access to all of the components
of the Resolution Plan. Priority is given to financial creditors over operational creditors in the
IBC because of the way it is established. The reasons for questioning business wisdom, which
are described in Sections 30 and 61, are not strong enough to do much more than curb apparent

abuses of power and ensure that everyone operates in accordance with the regulations.

It is possible that the goals of the IBC, which include the fast resolution of bankruptcy, might be
achieved in a limited sense if an excessive amount of weight is placed on the decision made by
the CoC. The real commitments made by the IBC to collective action and equal rights for all
creditors, on the other hand, need more examination as time goes on. The Supreme Court has
once again been successful in defending its commercial knowledge, but this time with the
important proviso that it cannot be used to dismiss the shortcomings of the commercial wisdom.

The past efforts that it had made to build forth a more thorough structure in order to contest the
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freedoms of the CoC are contrasted with this new initiative. It is necessary to fulfil a number of
prerequisites before commercial wisdom can be established. These prerequisites include the
availability of relevant data, the comprehensive examination of the final resolution technique,
and other similar criteria. On the other hand, despite the fact that this finding constitutes a
departure from the customary practice of relying only on the CoC, there are restrictions that apply
to it. In order to evaluate the operations of the CoC, it is recommended that a comprehensive code
of ethics be used, rather than relying just on the specific criteria that are defined in the IBC. The
International Bar Association (IBBI) has acknowledged the need of a Code of Conduct; however,
prior to granting unrestricted jurisdiction to the Commissioner of Conduct, the authorities have
to take into consideration the legal and economic repercussions. Of much more uncertainty is the
question of whether or not this verdict will establish a precedent in which courts will pay less
regard for the commercial acumen of the CoC.

The doctrine's preeminence was confirmed by the Supreme Court in the case of Ramkrishna
Forgings Limited v. Ravindra Loonkar . In the litigation that IDBI Bank had initiated against
ACIL Limited, the CIRP, about 1,782 crores of Indian rupees, was accepted as a loss. The
settlement that Ramkrishna Forgings presented asked for a total haircut of roughly 94.25%
accompanied with a compensation amount of INR 129.5 crores. The resolution proposal needed
to get a vote of 88.56% in order for the CoC to approve it. Following the receipt of the application
for approval, the AA, on the other hand, decided to postpone it and instead appoint an original
liquidator (OL) to revisit the assets. As a result of the challenges that Ramkrishna Forgings
brought against the judgement made by the AA before the National Company Law Tribunal
(NCLT) and, subsequently, the National Company Law Appellate Tribunal (NCLAT), the verdict
stood in both instances. The case was taken all the way up to the Supreme Court of the United
States.

It was explained by the Supreme Court that the AA cannot arbitrarily interfere with the business
judgement of the CoC, and that judicial interference with the CoC's decision may only be done
for the grounds that are explicitly mentioned in section 30 of the IBC. The Supreme Court went
on to overturn the decisions that were made by the NCLT and the NCLAT. “When figures of
crores are emerging stage-wise, then there is no harm in looking at the expert opinion,” the

National Company Law Tribunal reasoned in a severe manner.

Balancing Judicial Deference and Interests of Stakeholders
Page | 65


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| March 2024

ISSN: 2582-6433
In order to assist the IBC in achieving its short-term goal of a speedy recovery, Ramkrishna
Forgings completely depends on the commercial acumen of the CoC and limited court
involvement to the reasons specified in section 31. However, the grounds listed in section 31, as
they now exist, are far from being adequate. In the Ramkrishna Forgings case, the Court has
emphasised that the resolution plan does not include any of the faults that are mentioned under
section 31, which suggests that the court conforms to a positivist approach to judicial intervention
in the decision being made by the CoC. It is necessary to review this strategy in light of the low
recovery rate that was produced by the IBC. In some circumstances, non-financial creditors as
part of the CIRP may feel disillusioned if they are compelled to return with nearly nothing after
absorbing reductions as high as 99%. This is because not all creditors are given the opportunity
to have their voices heard in the resolution plan that allows a haircut.

In these kinds of circumstances, adopting a hands-off approach will result in agency costs being
incurred. Agency costs are incurred when the agent, which in this case is the financial creditors,
does not represent the interests of another party, which is the non-financial creditors, in the
Committee of Creditors (CoC). This results in the choices made by the financial creditors having
an effect on the claims made by all of the creditors who are involved in the Corporate Insolvency
Resolution Process (CIRP). There is a possibility that the interests of the financial creditor
compete with the interests of other creditors, which would be detrimental to those creditors who
are not represented on the Committee of Creditors. In the case of Ramkrishna Forgings, financial
creditors are putting their own interests first by renegotiating for an upfront payment that is only
for themselves. As a result of the revision that took place in 2018, the idea that financial creditors
are limited to financial institutions and banks is no longer correct. In real estate insolvencies,
homebuyers are now given the opportunity to participate in the Committee of Creditors (CoC),
despite the fact that they lack the technical or business knowledge necessary to do so. By granting
major judicial respect to the opinion of the Committee of Creditors, which may include
organisations that are not financial in nature, the concept that financial creditors are the best
qualified to determine the destiny of the corporate debtor is called into question.

The recent judgements that were taken by Kalpraj and Ghanashyam have once again brought to
light the significance of the Committee of Creditors' knowledge in the commercial world of the
organisation. It is possible that the choice on whether or not to approve the Resolution Plan is the
most important decision that the CoC will make. It was brought to the attention of the Supreme

Court in the instances of Arcelor Mittal India Pvt. Ltd. v. Satish Kumar Gupta & Ors and Swiss
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credentials of resolution applicants, the provision of fair treatment of operational creditors,
and the pursuit of resolution prior to the resorting to liquidation are all included in this role.

The idea is predicated on the notion that financial creditors are well-informed about the
sustainability of the Corporate Debtor, the proposed Resolution Plan, and the effect that it would
have on stakeholders, and that they carefully evaluate the Resolution Plan before taking any
action. The CoC is responsible for making choices collectively, which are based on an in-depth

analysis and the application of knowledgeable skills.

The question of the autonomy of the CoC in respect to the jurisdiction of the NCLT/NCLAT has
been addressed by the courts on a continuous basis. In order to guarantee that the CIRP will be
finished within the allotted amount of time, the importance of the business judgement of the CoC
has been prioritised without any intervention from the judiciary. The law that is now in place
stipulates that the Committee of Creditors (CoC) is the official body that is responsible for
determining whether or not a Resolution Plan is feasible and viable. It is generally agreed that the
CoC is the most qualified organisation to handle the technical complexities and merits of the plan.
The Council of the Community has been entrusted with a responsibility that it is obligated to
perform and cannot escape, with the exception of certain situations.

COC’s Code of Conduct
The Insolvency and Bankruptcy Board of India (IBBI) has recently published a discussion paper

on the Code of Conduct for Committee of Creditors (CoC). Due to the fact that the Insolvency
and Bankruptcy Board of India has seen the dangers associated with placing unguestioning faith
in the business judgement of the Committee of Creditors , it has decided to develop a Code of
Conduct and ethics for the CoC. The need of making decisions in commercial situations that are
both fair and focused on the interests of stakeholders. In the matter of STCI Finance Ltd. via
Subash Chandra Modi v. Parinee Developers Private Limited, the Tribunal took notice of the
fact that the Committee of Creditors had delayed the release of the Expression of Interest (EOI)
as well as other activities that were the duty of the Resolution Professional. As a result, it was
decided that the commercial acumen of the Committee of Creditors cannot be used if doing so
would result in a violation of the regulations and constraints that are established in the Insolvency

and Bankruptcy Code.
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For the purpose of rectifying any erroneous business decisions that may have been made during
the Corporate Insolvency Resolution Process or liquidation proceedings, the discussion paper on
the Code of Conduct for Committee of Creditors need to be made legally obligatory. The
Committee of Creditors will be able to function in a consistent manner as a result of this, which
will guarantee that corporate debtors will continue to be a viable business entity. IBBI has
proposed two primary points in the discussion paper: first, choices made by the CoC should
prevent conflicts of interest with other stakeholders; and second, there should be a focus on the
common good rather than personal interests. Both of these ideas are suggested in the discussion
paper. There was a recommendation made in the 32nd Report of the Parliamentary Standing
Committee on Finance that the Committee of Creditors should be required to adhere to a certain

code of conduct.

It is of the utmost importance to put into action the concept that was presented by the Board in
the discussion paper in order to develop the necessary criteria for monitoring the Code of Conduct
of the CoC. As a consequence of this, the Committee of Cooperation could be more willing to
cooperate, which would represent a positive development. State Bank of India v. M/s Suryajyoti
Spinning Mills Ltd. was a case that occurred not too long ago. The Committee of Creditors made
the decision to liquidate the firm since no resolution plan was authorised within the allotted time
frame of 330 days. It is not the intention of the Code to become a barrier to processes by using
an excessively technical approach. Therefore, in order to overcome these challenges, the CoC
need to be mandated to function in accordance with the principles that are articulated in the
discussion paper. This would be preferable than penalising the CoC under Section 65 . Should
the CoC fail to fulfil the conditions that have been set, the Adjudicating Authority is obligated to

request that it be corrected.

On the other hand, if the grounds for judicial involvement in the decisions of the CoC are limited
to those that are specified in section 30, as was found in the present instance, then this tactic will
not be successful. Courts in nations such as Singapore and the United Kingdom have created
judicial criteria such as “unfair harm to the creditors” and “misapplication of the property of the
company” that extend beyond the limiting reasons listed in section 30 of the Insolvency and
Bankruptcy Code (IBC). These standards go beyond the narrow grounds mentioned in the IBC.
This is in spite of the fact that the courts in these nations do accept and revere the judgements that

are made by the administrator, which is a decision-making body that is comparable to the Council
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of Courts in the United Kingdom. It is possible that the lack of representation from some
stakeholders in the CoC will result in agency costs and bias, both of which are intended to be

mitigated by these reasons.

Suggestions
The doctrine of commercial wisdom is a cornerstone of the Insolvency and Bankruptcy Code

, intended to guide the resolution process of insolvent entities. However, its application has
encountered various challenges, necessitating careful consideration and judicial scrutiny. This
chapter proposes several suggestions to address these issues and bolster the effectiveness of the

commercial wisdom doctrine within the framework of the IBC.

1. Clarity in Application: One of the primary concerns surrounding the commercial wisdom
doctrine is the lack of clarity in its application. Ambiguities in defining the scope and parameters
of commercial wisdom often lead to divergent interpretations by stakeholders, resulting in
inconsistent outcomes. To mitigate this issue, regulatory authorities should provide clear
guidelines and precedents to facilitate a consistent and transparent application of the doctrine.
These guidelines should outline the factors to be considered, the threshold for acceptable
commercial decisions, and the principles of fairness that must underpin the decision-making

process.

Furthermore, regulatory bodies can issue interpretative guidelines and conduct stakeholder
consultations to address specific scenarios and provide clarity on complex issues. By establishing
a robust framework for the application of the commercial wisdom doctrine, regulators can
promote predictability, reduce litigation, and enhance confidence in the insolvency resolution

process.

2. Judicial Oversight: Given the potential for abuse and misuse of the commercial wisdom
doctrine, robust judicial oversight is crucial to safeguard the interests of all stakeholders. Courts
should play an active role in scrutinizing the decisions of the Committee of Creditors (CoC) to
ensure compliance with statutory provisions and principles of fairness. Additionally, specialized
benches or tribunals dedicated to insolvency matters can expedite the resolution process while

ensuring thorough judicial scrutiny.

Judicial oversight should encompass both procedural and substantive review of CoC decisions.
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Procedural review involves assessing whether the decision-making process was fair, transparent,
and conducted in accordance with the provisions of the IBC and relevant regulations. Substantive
review, on the other hand, entails evaluating the reasonableness and commercial viability of the
decisions taken by the CoC. Courts should intervene where there is evidence of arbitrariness,

bias, or disregard for the interests of stakeholders.

Moreover, judicial forums can leverage technology and data analytics to enhance efficiency and
transparency in the oversight process. By leveraging digital platforms for case management,
document review, and dispute resolution, courts can streamline proceedings, reduce delays, and

enhance access to justice for all parties involved.

3. Enhanced Disclosure Requirements: Transparency is fundamental to maintaining the
integrity of the insolvency resolution process. To address concerns regarding opacity and lack of
accountability in decision-making by the CoC, enhanced disclosure requirements for resolution
applicants should be mandated. Comprehensive disclosure of financial viability, proposed
restructuring plans, and potential conflicts of interest can empower creditors and other
stakeholders to make informed decisions and mitigate the risk of abuse of the commercial wisdom

doctrine.

Regulatory authorities can prescribe standardized disclosure formats and reporting requirements
for resolution applicants, ensuring consistency and comparability across cases. Additionally,
mechanisms for public disclosure and scrutiny of resolution plans can be instituted to enhance
transparency and accountability. By promoting greater transparency in the decision-making

process, regulators can foster trust and confidence in the insolvency resolution framework.

4. Capacity Building and Training: Effective implementation of the commercial wisdom
doctrine requires well-equipped and knowledgeable stakeholders. Therefore, there is a need for
capacity-building initiatives and training programs for members of the CoC, insolvency
professionals, and adjudicating authorities. These programs should focus on enhancing
understanding of the legal framework, principles of corporate restructuring, financial analysis,
and negotiation skills to enable informed decision-making and promote consensus-building

among creditors.

Regulatory bodies can collaborate with educational institutions, professional associations, and
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industry experts to design and deliver training programs tailored to the specific needs of different
stakeholder groups. Additionally, ongoing professional development initiatives and knowledge-
sharing platforms can facilitate continuous learning and skill enhancement among stakeholders.
By investing in capacity building and training, regulators can strengthen the competence and

professionalism of stakeholders involved in the insolvency resolution process.

5. Continued Monitoring and Evaluation: The evolving nature of insolvency dynamics
necessitates continuous monitoring and evaluation of the efficacy of the commercial wisdom
doctrine. Regular audits and reviews of resolution proceedings can identify systemic issues,
emerging challenges, and best practices for refinement of the insolvency framework. Moreover,
establishing mechanisms for feedback from stakeholders and incorporating lessons learned from

past cases can contribute to the continuous improvement of the insolvency resolution ecosystem.

Regulatory authorities can establish performance metrics and benchmarks to assess the
efficiency, effectiveness, and fairness of the insolvency resolution process. These metrics can
include parameters such as time taken for resolution, recovery rates for creditors, and satisfaction
levels of stakeholders. Additionally, mechanisms for stakeholder feedback and grievance

redressal can be instituted to capture real-time insights and address concerns promptly.

Addressing the issues surrounding the doctrine of commercial wisdom under the IBC requires a
multifaceted approach encompassing regulatory reforms, judicial oversight, stakeholder
engagement, and capacity-building efforts. By implementing these suggestions, policymakers,
regulators, and practitioners can strengthen the integrity and effectiveness of the insolvency
resolution process, thereby promoting economic efficiency and creditor protection.

Conclusion
This is an excellent point that the Supreme Court continues to emphasise, which is that judges

should not participate in the process of reaching a settlement. The Committee of Creditors v.
Satish Kumar Gupta case, which is widely considered to be the most well-known and often cited
illustration of the business sense theory, does, however, permit detailed questions to be posed
about the reasoning of the Committee. The Committee was granted its authority by the
Legislature on the basis of the assumption that its members are trustworthy, intelligent, and
honest. It is possible that the standard system of checks and balances will not be sufficient in the

event that these concepts are shown be incorrect. It was decided by the Supreme Court that the
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IBC should be included in the category of economic legislation that are intended to be tested.
After everything is said and done, The Code is nothing more than an experiment, despite the fact
that it is so beautiful. The Sick Industrial Companies (Special Provisions) Act, 1985, was an
experiment that was deemed a failure eighteen years after it was established and which was
basically tossed away by the IBC thirty years later. It is possible that it would not be a good idea
to forget that this experiment was passed in 1985. The concept of failure is not new in the history
of economic regulations, particularly when it comes to the process of resolving issues that have
arisen in the context of businesses that have gone bankrupt. Maintaining this in mind at all times

is essential.

Implementing a more critical view on the commercial acumen of the CoC and coming up with
judicial standards that might boost trust and confidence in other individuals participating in the
process are two measures that the courts can consider implementing in order to enhance trust and
confidence in the CIRP process moving ahead. Although it is possible that the judgements that
were overturned by the NCLT and NCLAT are technically incorrect in the current state of the
law, they did bring up some valid concerns that you should take into consideration. To get things
started, the judges can investigate the possibility of expanding their authority by adhering to the
Code of Conduct for the CoC in a stringent manner. This would ensure that a greater number of
individuals are held responsible. The courts can decide to establish a maximum number of
haircuts that would be taken into consideration when it comes to hairstyles. It is possible that the
case may need to be re-evaluated by the courts if the haircut amount exceeds that limit. As a
significant component of the IBC plan, it is intended that these modifications would assist

individuals in developing a greater level of confidence and belief in the CIRP.
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